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with a clearer roadmap for their small and medium-sized business subcontracting 

programs. 

  

RECOMMENDATIONS 

The American subcontracting program has the advantage, or sometimes disadvantage, of 

having been operational for nearly 30 years, with all the lessons garnered from trial and 

error.  

1. While procurement data are available in the United States, it is clear that better 

data are needed to measure the true effectiveness of achieving procurement goals 

and policies. Current data cannot measure benefits from procurement. For 

instance, has discrimination been reduced or eliminated? Are local minority 

communities benefiting from government contract awards? A concerted effort 

must be made to produce a more comprehensive data set to allow analysts to more 

fully examine procurement policy towards small business. Furthermore, new 

regulatory policy should ideally be introduced alongside data requirements 

specific to the policy’s goals and objectives. 

2. The global economy is rapidly creating a need in America for greater flexibility in 

its small business programs. Public Law 95-507 was enacted in 1978 and has 

changed very little. Section 211 of this law is not flexible enough to account for 

new practices in the procurement marketplace. For example, it still assumes that 

the prime contractor is doing all of the work, whereas the reality is quite 

different—hence the need for more flexible policies. 
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3. The traditional contract theory of “privity of contract” has a valid place in 

contract law to prevent interference in the business relationship between prime 

contractor and subcontractor. The federal government argues that because it is in 

contract with the prime and not the subcontractor, it does not have “privity” to 

enforce a claim by the sub against the prime. While public policies aim to protect 

small entities, “privity of contract” prevents any intervention by the federal 

government in resolving disputes, for example, concerning prompt payment or 

nonpayment, between subcontractors and primes. A more consistent 

implementation of Congress’ intent and a more focused enforcement of set 

principles would be ideal in helping small subcontractors bring claims against 

larger primes. In other settings, mechanisms should be in place for the resolution 

of such disputes. 

4. The federal marketplace is no longer national; it is international. International 

trade agreements between the United States and other countries have facilitated 

this transformation. On the one hand, small and small disadvantaged businesses 

are encouraged to participate in exporting goods and services, but on the other 

hand, the government continues to impose undue restrictions. This inconsistency 

harms small entities. For example, FAR Part 19.000(b) does not require prime 

contractors to submit subcontracting plans for federal contracts where the work is 

being performed outside of the United States, as previously established. Such 

policies are a disincentive to small business owners who are ready, willing, and 

able to compete in the international marketplace. Moreover, these policies may 

place American small businesses on an un-level playing field with their foreign 
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competitors. A model international small business subcontracting program should 

encourage the free flow of business. 
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APPENDIX A 

Selected Legislation and Regulations Affecting Federal Prime Contracts and 
Subcontracts 

Year Legislation/ 
Regulation 

Description 

1958 Public Law 
85-536 

This legislation amended the Small Business Act of 1953 and authorized a 
voluntary subcontracting program. Prior to 1978, this statute was implemented 
most effectively in the Armed Services Procurement Regulations (ASPR), a 
predecessor to the FAR. It required large contractors receiving contracts over 
$500,000 with substantial subcontracting opportunities to establish a program 
that would enable minority business concerns to be considered fairly as 
subcontractors or suppliers. 

1978 Public Law 
95-507 

This legislation amended Section 8(d) of the Small Business Act and created the 
foundation for the Subcontracting Assistance Program. Section 211 of Public 
Law 95-507 is the same as 8(d), as it is known today. It changed the 
participation of large contractors in the program from voluntary to mandatory, 
and it changed the language of the law from “best efforts” to “maximum 
practicable opportunities.” Key features include: (a) a requirement that all 
federal contracts in excess of $100,000 (as amended) provide maximum 
practicable opportunity for small and small disadvantaged businesses to 
participate; and (b) a requirement that all federal contracts in excess of $500,000 
($1,000,000 in the case of construction contracts for public facilities) is 
accompanied by a formal subcontracting plan containing separate goals for 
small business and small disadvantaged business. 

1984 Public Law 
98-577 

The Small Business and Federal Procurement Act of 1984. This legislation 
amended the Small Business Act as follows: (a) by providing that small and 
small disadvantaged businesses be given the maximum practicable opportunity 
to participate in contracts and subcontracts for subsystems, assemblies, 
components, and related services for major systems; and (b) by requiring federal 
agencies to establish procedures to ensure the timely payment of amounts due 
pursuant to the terms of their subcontracts with small and small disadvantaged 
businesses. 

1987 Public Law 
99-661 

The National Defense Authorization Act of 1987. Section 1207 of this statute 
required the Department of Defense to establish as its objective a goal of five 
percent of the total combined amount obligated for contracts and subcontracts 
entered into with small and small disadvantaged businesses in each of fiscal 
years 1987, 1988, and 1989. Also, the use of SDB set-asides was authorized. 
(Subsequent legislation extended this period through the year 2000; however, 
the set-aside aspect of the program was suspended in fiscal year 1996.) 

1988 Public Law 
100-180 

Section 806 required the secretary of defense to increase awards to small and 
small disadvantaged businesses. 

1988 Public Law 
100-656 

The principal focus of this legislation was the 8(a) Program, but it contained a 
number of other provisions which affected the Subcontracting Assistance 
Program. These other provisions included the following: (a) Section 304 
requires that the FAR be amended to include a requirement for a contract clause 
authorizing the government to assess liquidated damages against large 
contractors which fail to perform according to the terms of their subcontracting 
plans and cannot demonstrate that they have made a good faith effort to do so; 
(b) Section 502, now codified at 15 U.S.C. Section 644(g)(1), requires the 
president to establish annual goals for procurement contracts of not less than 20 
percent for small business prime contract awards and not less than 5 percent for 
small disadvantaged business prime contract and subcontract awards for each 
fiscal year [emphasis added]; and, (c) Section 503 requires the SBA to compile 
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Year Legislation/ 
Regulation 

Description 

and analyze reports each year submitted by individual agencies to assess their 
success in attaining government-wide goals for small and small disadvantaged 
businesses, and to submit the report to the president. 

1990 Public Law 
101-189 

Defense Authorization Act. Section 834 established the Test Program for the 
Negotiation of Comprehensive Subcontracting Plans. This statute authorized a 
pilot program limited to a few Department of Defense large contractors 
approved by the Office of Small and Disadvantaged Business Utilization 
(OSDBU) at the Pentagon. The program allows these companies to have one 
company-wide subcontracting plan for all defense contracts, rather than 
individual subcontracting plans for every contract over $500,000, and it waives 
the requirement for the semi-annual SF 294 Subcontracting Report for 
Individual Contracts. The large contractor is still required to submit the SF 295 
semi-annually, and it is required to have individual subcontracting plans and to 
submit SF 294s on any contracts with other government agencies. Public Law 
103-355, Section 7103, extended this test program through September 30, 1998. 

1990/1 Public Law 
101-510 

The National Defense Authorization Act for Fiscal Year 1991. Section 831 
established the Pilot Mentor Protégé Program to encourage assistance to small 
disadvantaged businesses through special incentives to companies approved as 
mentors. The government reimburses the mentor for the cost of assistance to its 
protégés, or, as an alternative, allows the mentor credit (a multiple of the dollars 
in assistance) toward subcontracting goals. Prior to receiving reimbursement or 
credit, mentors must submit formal applications. 

1992 Public Law 
102-366 

The Small Business Credit and Business Opportunity Enhancement Act. Section 
232(a) (6) removes the requirement from SBA to do the Annual Report to 
Congress on Unacceptable Subcontracting Plans, which had been found in 
Section 8(d) of the Small Business Act. 

1994 Public Law 
103-355 

The Federal Acquisition Streamlining Act. FASA significantly simplifies and 
streamlines the federal procurement process. Section 7106 of FASA revised 
Sections 8 and 15 of the Small Business Act to establish a government-wide 
goal of 5 percent participation by women-owned small businesses, in both prime 
and subcontracts. Women-owned small businesses are to be given equal 
standing with small and small disadvantaged business in subcontracting plans. In 
practical terms, this means that all subcontracting plans after October 1, 1995, 
must contain goals for women-owned small businesses and that all FAR 
references to small and small disadvantaged business have been changed to 
small, small disadvantaged, and women-owned small business. 

1997 Public Law 
105-135 

The HUBZone Empowerment Contracting Program, which is included in the 
Small Business Reauthorization Act of 1997, stimulates economic development 
and creates jobs in urban and rural communities by providing contracting 
preferences to small businesses that are located in HUBZones and hire 
employees who live in HUBZones. 

1999 Public Law 
106-50 

The Veterans Entrepreneurship and Small Business Development Act. This 
established a goal for subcontracts awarded by prime contractors to service-
disabled veteran-owned small business concerns of 3 percent. A best effort goal 
will be established for veteran-owned small businesses. Subcontracting plans 
must incorporate these goals. 

 FAR Part 19 
(48 CFR) 

Implements the procurement sections of the Small Business Act. Federal 
contracting agencies must conduct their acquisitions in compliance with these 
regulations. OTSB contractors are required to comply with certain clauses and 
provisions referenced in the FAR. These are: (a) Subpart 19.1 prescribes policies 
and procedures for size standards (also in Title 13 of the U.S. Code of Federal 
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Year Legislation/ 
Regulation 

Description 

Regulations); (b) Subpart 19.7 prescribes policies and procedures for 
subcontracting with SB, SDB, WOSB, VOSB, SD/VOSB, and HUBZone SB 
concerns; (c) Subpart 19.12 prescribes policies and procedures for the SDB 
participation program including incentive subcontracting with SDB concerns; 
(d) Subpart 19.13 prescribes policies and procedures for the HUBZone SB 
program. 
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ENDNOTES 
 

                                                 
1 The views expressed in this article are those of the authors and do not necessarily reflect 
the views of the Office of Advocacy, the SBA, or the U.S. Government. 
2 Public Law 83-163 § 202. 
3 The Office of Advocacy has produced tables based on Statistics of U.S. Business 
(SUSB) static and dynamic data from the U.S. Census Bureau. This firm-size data, the 
basis for the job generation claim, can be found at: 
http://www.sba.gov/advo/research/data.html. In particular, please note the link titled 
“U.S. births, deaths, and job creation, 1989-2002;” see 
http://www.sba.gov/advo/research/dyn_b_d8902.pdf. One can see that the net new jobs 
figure for small businesses has hovered between 60 and 80 percent for most years.  
4 For more information, see http://www.actetsme.org/japa/smepolicies.  
5 15 U.S.C. § 637(d). See also 15 U.S.C. § 644(a) (providing that it is in the interest of the 
government to ensure that “a fair proportion of the total purchases and contracts for 
property and services for the Government in each industry category are placed with small 
business concerns.”) 
6 Id. 
7 Public Law 95-507, House Report 95-949, March 13, 1978. 
8 In fact, according to the Conference report for Public Law 95-507, “the Conferees 
realize that other Americans may also suffer from social disadvantagement because of 
cultural bias. For example, a poor Appalachian white person who has never had the 
opportunity for a quality education or the ability to expand his or her cultural horizons, 
may similarly be found socially disadvantaged, providing that the conditions leading to 
such disadvantagement are beyond the ability of the person to control.” (Committee on 
Small Business 1980, p. 22). 
9 Personal interview with Thomas Trimboli on April 4, 2006. 
10 Civil Rights Act of 1964 and Executive Orders 11458 and 11625. 
11 438 U.S. 265. University of California Regents v. Bakke. 1978. 
12 One of the authors, having a personal opportunity to attend the oral arguments before 
the U.S. Supreme Court in the Fullilove case, can attest to the uncertainty of the courts 
ruling based on the types of questions of the justices. 
13 448 U.S. 448 Fullilove v. Klutznick, No. 78-1007, July 2, 1980. 
14 Id. 
15 15 U.S.C. § 637(d).   See also 15 U.S.C. § 644(a) (providing that it is in the interest of 
the government to ensure that “a fair proportion of the total purchases and contracts for 
property and services for the Government in each industry category are placed with 
small-business concerns”). 
16 Id. 
17 Testimony of Vernon Weaver , SBA Administrator, to the U.S. House Small Business 
Committee. April 10, 1979. 
18 Testimony of Terry Ford, Assistant to the President of Gould’s Ocean Systems 
Division, U.S. House Small Business Committee. June 18, 1981. 
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19 See Table 1 and Committee on Small Business (1980). The latter report states on page 
52 that small, minority-owned businesses received 0.9 percent of military subcontracts in 
FY 1976. Large businesses received 62.5 percent of all military subcontracts. 
20 For more information on the Electronic Subcontracting Reporting System, see 
http://www.esrs.gov/.  
21 Administrative Procedures Act 5 U.S.C. sections 551-59. 
22 The Regulatory Flexibility Act, Pub. L. No. 96-354, 94 Stat. 1164 (codified at 5 U.S.C. 
§ 601 et seq.). 
23 48 CFR Chapter 1. 
24 For more information on the Regulatory Flexibility Act, see Holman (Forthcoming). 
25 Pub. L. No. 96-354, 94 Stat. 1164 (1981) (codified at 5 U.S.C. 601-612) amended by 
Subtitle II of the Contract with America Advancement Act, Pub. L. No. 104-121, 110 
Stat. 857 (1996). 5 U.S.C. 612(a). 
26 Exec. Order No. 13272 1, 67 Fed. Reg. 53461 (Aug. 16, 2002). 
27 E.O. 13272, at 2(c). 
28 Id. at 3(c). 
29 Small business concerns also include small business concerns owned and controlled by 
veterans, small business concerns owned and controlled by service-disabled veterans, 
qualified HUBZone small business concerns, small business concerns owned and 
controlled by socially and economically disadvantaged individuals and small business 
concerns owned and controlled by women. 
30 13 CFR 125.3(a). 
31 In FY 2005, the Office of Advocacy had $6.6 billion in regulatory compliance “cost 
savings.” These “cost savings” refer to compliance costs that a small business would have 
had to incur if a regulation had been finalized as originally drafted. Due to the RFA and 
the efforts of the Office of Advocacy, OIRA, the federal agencies, and other parties, these 
“cost savings” are possible. Note that annual reports on RFA compliance are available 
online and can be found at: http://www.sba.gov/advo/laws/flex/.  


