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87 See page II–28 of the following California
document for a full discussion: Proposed
Amendments to California Exhaust and Evaporative
Emission Standards and Test Procedures for
passenger Cars, Light-Duty Trucks and Medium
Duty Vehicles (‘‘LEV II’’) and Proposed
Amendments to California Motor Vehicle
Certification, Assembly-Line and In-Use Test
Requirements (‘‘CAP2000’’). Released September
18, 1998 for the Air Resources Board Hearing of
November 5, 1998.

would have to be submitted in order to
certify such ozone reduction
technologies and determine the amount
of allowable NMOG credits.87 This
determination would be made on a case-
by-case basis. The manufacturer would
have to provide an evaluation of the
system’s performance and durability, as
well as a description of the on-board
diagnostic strategy to monitor the
performance of the device in use. The
NMOG credit would be based upon the
running of an approved airshed model,
which would determine the amount of
NMOG emission reductions that would
produce the same change in one-hour
peak ozone as the use of the ozone
reduction device being evaluated.

Englehard has asked EPA to develop
a similar procedure to that adopted by
ARB and to consider granting their
technology a NOX credit, as well as an
NMOG credit. The manufacturer of the
vehicle employing Premair would then
have the option of which credit to use.

There are a number of issues that
would have to be resolved before such
credits could be granted, including:

• The methods to be used to certify
in-use performance over the useful life
of the vehicle,

• The requirement for, and the design
and certification of, an onboard
diagnostic system to monitor in-use
performance, and

• Which airshed model to use,
including what cities and episodes to
use in modeling the 8-hour peak ozone
reduction, and

• The methods for determining either
the NMOG or NOX credit, or both.

EPA has placed information provided
to date by Englehard in the docket to
this rule, and requests comments on the
appropriateness of such credits, and on
the procedures that should be used to
determine those credits, should we
proceed.

The second example is an insulated
catalyst. The insulation retains heat for
extended periods of time, increasing the
catalyst temperature when the engine is
started and reducing the time required
for the catalyst to reach an operational
temperature. This technology can
reduce cold start emissions for engine
off times (called soaks) of 24 hours or
less. The vast majority of engine soaks
in-use are less than 24 hours. However,

EPA’s test procedure only tests
emissions at two fairly extreme soak
times: 10 minutes and 12–36 hours. The
10 minute soak is so short that even an
uninsulated catalyst is warm enough to
quickly begin working upon restart. The
36 hour soak is beyond the practical
limit of cost-effective insulating
techniques.

In 1994, as part of its proposed SFTP
standards, EPA proposed adding an
intermediate soak of 1 hour to the test
procedure, due both to the large number
of in-use soaks falling between the
current 10 minute and 12–36 hour soaks
and to the desire to encourage catalyst
technology that reduced cold start
emissions for such intermediate soaks.
EPA did not promulgate this aspect of
its SFTP standards, due in part to
concerns about the cost effectiveness of
mandating such controls. However, the
efficacy of such technology was not
questioned. Thus, there appears to be
little reason to prohibit a manufacturer
from using such technology to reduce
in-use emissions in lieu of other
technology needed to meet the proposed
Tier 2 standards.

As mentioned above concerning
Premair, a methodology would need to
be developed to estimate the impact of
an insulated catalyst, or other any other
similar technology, on in-use emissions
so that equivalent NMOG and NOX

emission credits could be determined.
Also, procedures for certifying in-use
performance and durability and onboard
diagnostics would also have to be
addressed. EPA requests comments on
the appropriateness of allowing
emission credits for insulated catalysts
and other technologies not
appropriately assessed under current
test procedures. EPA also requests
comments on the procedures to be used
to develop such credits.

EPA also requests comments on
whether the credits granted for either
ozone or emission reduction
technologies should be restricted to the
proposed Tier 2 standards, or whether
they should also be granted under the
current NLEV standards and the
proposed interim standards for non-Tier
2 vehicles, as well.

4. Need for Intermediate Useful Life Tier
2 Standards

For our Tier 2 and interim standards
we have generally proposed both full
useful life and intermediate useful life
FTP exhaust emission standards. (See
Tables IV.B.–2, –3, –6,–7,–10 and –11.)
We have also proposed full and
intermediate life SFTP standards. (See
Tables V.A.–3 and –4.) Intermediate
useful life standards are more stringent
than full useful life standards and

reflect our experience that better
emission performance can be expected
at lower mileages.

We are not proposing intermediate
useful life standards for the three lowest
Tier 2 FTP bins, and we are not
proposing intermediate standards for
the lowest FTP bin (the Zero Emission
Vehicle or ZEV bin) in any case. This is
because the full life standards in those
bins are already so low as to allow little
deterioration between a new vehicle and
a vehicle at full useful life.

We request comment on the
appropriateness of and need for
intermediate useful life and what the
environmental consequences might be
from deleting intermediate useful life
standards for all Tier 2 vehicles and
from the interim standards bins that
match those of the Tier 2 program.

VI. Additional Proposed Elements and
Areas for Comment: Gasoline Program

Section VI.A. presents two additional
issues that have some impact on our
proposed program: whetherstates are
preempted from requiring gasoline
sulfur reductions as a result of today’s
action, and whether other gasoline
properties may also need to be
controlled in the future. We encourage
your comment on all of these issues.
Section VI.B. provides additional
detailed information about our proposed
requirements for establishing
compliance with the gasoline sulfur
standards, as well as how we will
enforce these standards. The major
details of our proposed gasoline sulfur
control program were explained in
Section IV.C.; the information presented
here is supplementary.

A. Other Areas for Comment
The following sections raise

additional issues that are relevant to our
decisions regarding gasoline sulfur
control and the design of our gasoline
sulfur program. We encourage you to
comment on these issues if they are of
interest to you.

1. Would States Be Preempted From
Adopting Their Own Sulfur Control
Programs?

When we adopt federal fuel
standards, states are preempted from
adopting similar state-level controls.
Section 211(c)(4)(A) of the CAAA
prohibits states from prescribing or
attempting to enforce controls or
prohibitions respecting any fuel
characteristic or component if EPA has
prescribed a control or prohibition
applicable to such fuel characteristic or
component under section 211(c)(1). This
preemption applies to all states except
California, as explained in section
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88 Even in the absence of final promulgation of
federal sulfur standards, existing federal fuel
controls for RFG and conventional gasoline have
raised issues of preemption of state fuel sulfur
measures. In any case, it is clear that state sulfur
standards would be preempted as of the date of
promulgation of the proposed federal sulfur
standard.

89 ‘‘Petition to regulate gasoline distillation
properties’’. Submitted by DaimlerChrysler
Corporation, Ford Motor Company, General Motors
Corporation, and the Association of International
Automobile Manufacturers. Submitted to EPA
Administrator Carol Browner on January 27, 1999.
EPA Air Docket A–97–10, Document No. II–G–286.

90 ‘‘Technical and economic implications of
controlling the distillation index of gasoline.’’
MathPro Inc., October 21, 1998. EPA docket A–97–
10, document II–G–268. 91 40 CFR part 80 subpart F.

211(c)(4)(B). For these states other than
California, the Act provides two
mechanisms for avoiding preemption.
First, section 211(c)(4)(A)(ii) creates an
exception to preemption for state
prohibitions or controls that are
identical to the prohibition or control
adopted by EPA. Second, states may
seek EPA approval of SIP revisions
containing fuel control measures, as
described in section 211(c)(4)(C). EPA
may approve such SIP revisions, and
thereby ‘‘waive’’ preemption, only if it
finds the state control or prohibition ‘‘is
necessary to achieve the national
primary or secondary ambient air
quality standard which the plan
implements.’’

We are proposing to adopt the sulfur
standards pursuant to our authority
under section 211(c)(1). Thus, we
believe final promulgation of the sulfur
standards would result in the clear
preemption of future state actions to
adopt fuel sulfur controls.88 States
would therefore need to obtain a waiver
from us under the provisions described
in section 211(c)(4)(C) for all state fuel
sulfur control measures adopted
following promulgation, unless the state
standard were identical to our final
sulfur standard. We welcome your
comments on our interpretation of the
source and effect of federal preemption.

Section 211(c)(4)(A) preempts state
fuel controls if EPA has ‘‘prescribed’’
federal controls. We read this language
to preempt non-identical state standards
on the effective date of the standards, as
opposed to the date the standards
become enforceable. Thus, if the
proposed standards are finalized
according to our expected schedule, this
rulemaking would preempt state actions
upon promulgation at the end of 1999,
even though the standards would not
require sulfur reductions until 2004.
This interpretation is consistent with
EPA actions applying other federal fuel
measures. See 54 FR 19173 (May 4,
1989) (noting preemption of
Massachusetts state RVP measure before
start of first control period for federal
RVP). We also believe this interpretation
is consistent with the intent behind
section 211(c)(4)(A). Though the
standards are not immediately
enforceable, they will have an
immediate impact on refiners’
investment decisions. We believe, by
adopting 211(c)(4)(A), Congress

intended to provide security for these
investment decisions by preventing
unnecessary conflict between state and
federal fuel controls.

2. Potential Changes in Gasoline
Distillation Properties

During the last several years,
representatives of the automotive
industry have presented information to
us suggesting that control of certain
gasoline distillation properties can
provide reductions in both exhaust
hydrocarbon emissions as well as the
frequency of performance problems
such as hesitation, cold startability, and
impeded acceleration. Automotive
industry representatives contend that
the source of most performance
problems—slower atomization and
vaporization due to fuels with higher
boiling points—also leads to less
efficient combustion, and thus higher
levels of hydrocarbons in the exhaust.

With regard to Tier 2 vehicles, some
automakers have claimed that in-use
fuels with high boiling points would
impact their ability to control the
mixture of air and fuel entering the
engine, and thus could result in in-use
emissions that are higher than expected
based on certification levels. Thus,
automakers argue, controls on the
distillation properties of gasoline would
not only produce emission benefits for
the in-use fleet, but would also ensure
the viability and benefits of Tier 2
vehicles.

On January 27, 1999, we received a
petition 89 from a group of automakers in
which they provided a more detailed
analysis of the costs and benefits of
controlling gasoline distillation
properties. In this petition, they
specifically requested that the
Distillation Index (DI) be capped at 1200
for all summer-grade gasolines
nationwide. They have defined the
distillation index by the equation
1.5xT10 + 3xT50 + T90 +20xOxy, where
T10 represents the temperature at which
10% of the fuel has evaporated in a
standard distillation test, and likewise
for T50 and T90, and Oxy is the oxygen
content contributed by ethanol. This
petition includes a study conducted by
MathPro Inc.90 to estimate the feasibility
and cost to the refining industry of
capping all summer grade gasoline at a

DI level of 1200. MathPro concluded
that the cost of such control would be
approximately 0.4 ¢/gal on average for
all summer grade gasoline.

We believe that the analyses
presented by this petition have merit.
However, we do not believe that they
are sufficient to justify capping DI at
1200 at this time, since there are a
number of issues that it does not
address. Before we could formally
propose a DI cap, we would need to
have a justification for the cap based on
air quality need, peer-reviewed
estimates of the cost to the refining
industry and to consumers, and
comparisons of the cost effectiveness of
this strategy to that for other potential
hydrocarbon control strategies.
Therefore, we are not today proposing
controls on gasoline distillation
properties. However, we request
comment on the automakers’ DI petition
and the included MathPro report in
terms of their sufficiency in
demonstrating that a DI cap of 1200 is
appropriate.

B. Gasoline Sulfur Program Compliance
and Enforcement Provisions

1. Overview

We are proposing enforcement
mechanisms that track those of the
reformulated gasoline/conventional
gasoline (RFG/CG) rule, because of
significant similarities between the two
programs, including refinery average
standards, refinery level and
downstream level caps, and the
generation and use of credits. These
features raise similar compliance issues
for both programs. Because of the
importance of assuring that all gasoline
meets the sulfur standards, measures are
needed to assure the accuracy of refiner
and importer testing, and to assure that
the quality of gasoline is not adversely
affected downstream of the refinery.
Downstream enforcement would be
based primarily on EPA sampling and
testing, and examination of product
transfer documents (PTDs) and other
evidence.

More specifically, we are proposing:
• That refiners and importers test

each batch of RFG and CG produced or
imported for sulfur content and
maintain testing records and retain test
samples.

• That refiners and importers of
gasoline submit reports regarding
compliance with averaging and credits
provisions.

• That the current attest procedures
of the RFG/CG rule 91 be applied to
sulfur rule compliance.
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92 If a fuel is not segregated throughout the
gasoline distribution system, but is fungibly mixed
with gasoline, then it becomes a gasoline that is
subject to the standard.

93 This is consistent with all current EPA fuels
rules, interpretations, policies and question and
answer documents, and is only a clarification.

94 40 CFR 80.94.

95 As stated in section IV.C. of the preamble, small
refiner individual refinery standards would sunset
January 1, 2008, except for any small refineries that
receive a hardship extension not to exceed two
years.

• Enforcement provisions regarding
the credit program, to prevent the use,
sale or purchase of invalid credits, and
to require adjustments to compliance
calculations based on use of invalid
credits.

• Requirements to ensure compliance
by small foreign refiners subject to
individual refinery sulfur standards and
to ensure the separation of such foreign
gasoline from all other gasoline to the
U.S. port of entry.

• Downstream maximum sulfur caps,
which would apply to all persons in the
chain of distribution of gasoline,
including distributors, resellers,
carriers, retailers and wholesale
purchaser-consumers of gasoline.

• Voluntary downstream quality
assurance testing by distributors and
refiners to help assure compliance.

The sulfur standards proposed today
would apply, as in other fuels programs,
to all motor vehicle fuel that meets the
definition of gasoline. See 40 CFR 80.2.
This definition typically includes all the
gasoline that is produced and
distributed through the gasoline
distribution system, including gasoline,
such as marina gas, that is ultimately
used in nonroad equipment. Such fuel
meets the definition of gasoline and is
subject to the standards proposed today.
For example, where gasoline makes up
only a small portion of what a refinery
produces, and is perhaps a byproduct of
other processing, the refiner could not
avoid the sulfur standard by designating
the product as marina gasoline or
nonroad gasoline. EPA would apply the
sulfur standard to the same broad group
of products that meets the definition of
gasoline for its other gasoline fuel
programs.

We are aware that there are certain
fuels, such as aviation fuel and racing
fuel, that are generally segregated from
gasoline throughout the distribution
system. Where such fuels are segregated
from motor vehicle gasoline and not
made available for use in motor
vehicles, the fuel would not be subject
to sulfur rule standards.92 We propose
that such fuel become subject to the
sulfur standards and other regulatory
requirements and prohibitions if its
segregation from gasoline at any point in
the distribution system is compromised.
Offering such fuel for motor vehicle use
or dispensing such fuel for motor
vehicle use would be prohibited. We are
also proposing specific PTD
requirements and labeling requirements
to prevent introduction of high sulfur

fuels into motor vehicles. EPA invites
comment on whether such fuel should
also be subject to refinery level sulfur
standards, or whether it should be
subject to the standards from the point
at which it is made available for use in
motor vehicles.

The proposal would clarify the
definition of refinery at 40 CFR 80.2(h).
Specifically, we are proposing to clarify
that ‘‘refinery’’ means any facility,
including a plant, tanker truck or vessel
where gasoline or diesel fuel is
produced, including any facility at
which blendstocks are combined to
produce gasoline or diesel fuel, or at
which blendstock is added to gasoline
or diesel fuel.93

We propose that any oxygenate
blender that only adds oxygenate to
gasoline or to ‘‘reformulated blendstocks
for oxygenate blending’’ (RBOB), be
exempt from sulfur standards and
would not be required to conduct any
new testing, or perform any new
recordkeeping or reporting, because we
believe the sulfur level of EPA-allowed
oxygenates added downstream from the
refinery is very low. We believe it is an
appropriate assumption, barring special
circumstances, that the sulfur content of
the gasoline will be diluted in
proportion to the addition of the
oxygenate.

In the remainder of this section we
address enforcement issues regarding
today’s proposed rule that are not
discussed in section IV.C.3., above.

2. What Requirements is EPA Proposing
for Foreign Refiners and Importers?

As discussed in section IV.C, under
today’s proposal, standards for gasoline
produced by foreign refineries that are
not subject to small refiner individual
refinery standards would be met by the
importer. Standards for gasoline
produced by a foreign refinery subject to
an individual sulfur rule standard
would be met by the foreign refinery,
with certain limited exceptions. The
provisions would be very similar to the
foreign refinery provisions of the RFG/
CG rule, under 40 CFR 80.94.

a. What Are the Proposed Requirements
for Small Foreign Refiners with
Individual Refinery Sulfur Standards?

Under the RFG/CG rule, EPA has
promulgated regulations 94 addressing
establishment and implementation of
individual baselines for CG produced by
certain foreign refiners. The purpose of
these regulations is to assure the

compliance of gasoline supplied from
foreign refineries with individual
compliance baselines. It includes
comprehensive controls, requirements
and enforcement mechanisms to
monitor the movement of gasoline from
the foreign refinery to the U.S., to
monitor gasoline quality and to provide
for compliance and enforcement as
necessary.

Today we are proposing similar
requirements that would apply to any
foreign refiner that can demonstrate that
it meets the small refiner criteria.
Foreign refinery baselines would be
based on average sulfur levels and the
volume of gasoline imported to the U.S.
in 1997–98. Any foreign refiners that
obtain a foreign refinery sulfur rule
baseline would be subject to the same
requirements as domestic small refiners
with individual refinery sulfur rule
standards. Additionally, provisions
similar to the provisions at 40 CFR
89.94 would apply, that include:

1. Segregating gasoline produced at
the small refinery until it reaches the
U.S.;

2. Refinery registration;
3. Controls on product designation;
4. Load port and port of entry testing;
5. Attest requirements; and
6. Requirements regarding bonds and

sovereign immunity.
The rationale for these enforcement

provisions is discussed more fully in the
Agency’s August 28, 1997 preamble to
the final RFG/CG foreign refineries rule.
(See 62 FR 45533 (Aug. 28, 1997)).

By no later than January 1, 2010, 95 all
gasoline would be subject to a single
national averaged standard and one
national refinery level cap. Thus, EPA is
proposing that, beginning on that date,
the use of foreign small refinery
baselines would sunset and standards
for all imported gasoline would be met
by U.S. importers. With a single
national standard and cap, gasoline
sulfur content could most readily be
monitored at the U.S. importer level,
since there would no longer be a special
class of gasoline with different
standards that would need to be
monitored.

b. What Are the Proposed
Requirements for Truck Importers? The
proposed sampling and testing
requirements for importers require
sampling and testing of each batch of
gasoline. For parties that import
gasoline into the U.S. by truck, the
every-batch testing requirement would
include testing the gasoline in each
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truck compartment, or if the gasoline is
homogeneous, testing the gasoline in the
truck. However, EPA is concerned that
this testing requirement may not be
feasible for truckers hauling many small
loads of gasoline. Since some northern
U.S. communities rely, in large part, on
gasoline transported into the U.S. by
truck from Canadian terminals, these
communities could suffer gasoline
shortages if this requirement proves too
burdensome for truck importers. We
therefore propose to allow alternative
requirements for truck-imported
gasoline only.

i. Truck Transports of Gasoline
(Excluding Gasoline Subject to Small
Foreign Refiner Individual Refinery
Standards).

EPA is proposing a limited alternative
approach for truck importers in lieu of
every-batch testing. This proposal
would be based on the importer meeting
the 30 ppm sulfur average standard on
a per-gallon basis. Under this proposal,
the importer would be allowed to rely
on the sulfur results of sampling and
testing conducted by the operator of the
truck loading terminal in Canada. The
environmental consequences of this
proposal would be neutral, because by
meeting the 30 ppm sulfur standard on
an every-gallon basis the standard also
is being met on average.

The importer would be required to
demonstrate the gasoline meets the 30
ppm sulfur standards on an every-gallon
basis. The gasoline in the storage tank
from which the importer’s trucks are
loaded would have to be sampled and
tested subsequent to each receipt of
gasoline into the terminal tank, and
these tests would have to show the
gasoline meets the 30 ppm sulfur
standard. For each truck load of
gasoline, the importer would have to
obtain documents that accurately state
the sulfur content of the gasoline. The
importer then would treat each truck
load of imported gasoline as a separate
batch for purposes of the recordkeeping
and reporting requirements.

The terminal operator in most cases
would not be subject to United States
laws, so the proposal contains
safeguards that are intended to ensure
the gasoline in fact meets the applicable
standard. First, the importer would be
required to conduct an independent
program of quality assurance sampling
and testing of the gasoline dispensed to
the importer. This sampling and testing
would have to be at a rate specified in
the proposed regulations, and the
sampling would have to be
unannounced to the terminal operator.
In addition, EPA inspectors would have
to be given access to conduct
inspections at the truck loading terminal

and at any laboratory where samples
collected pursuant to this proposed
approach are analyzed. These
inspections could be unannounced, and
would include gasoline sampling and
testing, and record reviews.

EPA requests comment on this
proposal for parties that import gasoline
by truck. Specifically, EPA requests
comment on the provisions that apply to
persons located outside the United
States, and the need for EPA inspectors
to conduct inspections at terminals
located outside the United States. In
addition, EPA recognizes that the
proposed per-gallon standard of 30 ppm
is more restrictive than an annual
average standard with per-gallon caps,
although it provides assurance that
gasoline imported by truck will meet the
requirements of the sulfur control
program. However, establishing an
averaged standard with per-gallon caps
for truck-imported gasoline would
require more substantial recordkeeping,
reporting and auditing by the importers
and more compliance monitoring by the
EPA. EPA requests comments on the
alternative of allowing an annual
average standard with per-gallon caps
for truck importers and the appropriate
sulfur standards that should apply
under such an approach.

ii. Truck-Imported Gasoline Subject to
Small Foreign Refiner Individual
Refinery Standards

There are additional compliance
concerns related to the gasoline
produced by small foreign refiners
whose gasoline is imported into the U.S.
by truck. The proposed requirements for
gasoline produced at a small foreign
refinery with an individual baseline,
and certified as subject to the individual
standard (S–FRGAS), include the
necessity of segregating the gasoline
from all other gasoline, from the refinery
gate to the U.S., so that compliance with
standards can be tracked. Under our
proposed certified S–FRGAS provisions
applicable to other importers, each
batch of gasoline must be tested at the
load port and port of entry. However, in
the case of gasoline imported by truck,
each truckload of such gasoline would
constitute a batch. Given the small batch
volumes for truck imports, the testing
and other procedures proposed for
certified S–FRGAS may not be feasible.
The issue is further complicated
because the load port, in effect, stretches
from the refinery, through a pipeline
and to a terminal in Canada. Therefore,
EPA is proposing an alternative to the
requirement for testing every truckload
of imported certified S–FRGAS.

EPA is proposing that small foreign
refiners whose gasoline is exported to

the U.S. by truck would, as part of their
petition for an individual baseline,
submit a plan designed to ensure that
certified S–FRGAS remains segregated
from all other gasoline from the refinery
to the U.S. The proposed plan would be
reviewed for approval in conjunction
with the baseline petition.

Rather than specifying the precise
requirements of such a plan in the
regulations, EPA would allow the
refiner to develop its own procedures
for ensuring that S–FRGAS remains
segregated until it reaches the U.S.
However, EPA believes that any plan
would have to include certain elements.
For example, PTDs would have to
accompany each transfer of certified S–
FRGAS through the distribution system,
clearly identifying the origin of the
gasoline and prohibiting its
commingling with any product other
than certified S–FRGAS from that
refinery. The refiner may need to enter
into contracts with pipelines and
terminals, if the gasoline is shipped in
this manner, that ensure segregation and
prohibit commingling. This certified
product could then only be loaded into
trucks if they were importing the
gasoline into the U.S.

The refiner of such gasoline would
have to receive and maintain all such
product shipment documents, including
U.S. import documents, for five years
and review these on an ongoing basis to
ensure segregation is maintained until
reaching the U.S. To further ensure that
this review occurs, EPA is proposing
that the refiner’s plan would include
attest audit procedures to be conducted
annually by an independent third party
that would review the refiner’s
procedures and records to ensure that
the certified S–FRGAS is segregated at
all times. For example, these procedures
would likely include volume
reconciliation to confirm that product is
transferred without commingling.
However, additional procedures may be
needed to accomplish the goal of
ensuring that certified-S–FRGAS
remains segregated from all other
gasoline.

3. What Standards Would Apply
Downstream?

EPA is proposing downstream per-
gallon cap standards that would apply
to all parties in the distribution system
downstream of the refinery-level,
including pipelines, terminals,
distributors, carriers, retailers and
wholesale purchaser-consumers.
Downstream standards would help
ensure the sulfur level of gasoline
remains below the cap level when
dispensed for use in motor vehicles,
thereby avoiding the adverse emissions
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96 ASTM standard method D–2622–98, entitled
‘‘Standard Test Method for Sulfur in Petroleum
Products by Wavelength Dispersive X-ray
Fluorescence Spectrometry.’’ The California Air
Resources Board found nearly identical
reproducibility under ASTM D–2622–94, according
to a round robin study conducted by ARB and
received by EPA Feb. 11, 1999.

97 See 40 CFR 80.46(a). The proposed rule would
update the current method, ASTM D 2622–94.

consequences of using gasoline with a
sulfur content above the cap level.

EPA is proposing that downstream
standards would be more lenient than
the refinery-level cap standards so that
refiners and importers can produce
gasoline that equals the refinery-level
cap standard. It has been EPA’s
experience that if a refiner produces
gasoline that equals, or almost equals a
standard, that gasoline may be shown to
violate the standard when subsequently
tested at a location downstream of the
refinery due to testing variability. As a
result, parties downstream of the
refinery (primarily pipelines) set
commercial specifications for the
quality of the gasoline they will accept
that are more stringent than the
standard that applies to the downstream
party. This, in effect, forces refiners to
produce gasoline that is ‘‘cleaner’’ than
the refinery-level standard.

In other fuels programs (for example,
the benzene per-gallon standard for
RFG) EPA has resolved this concern by
announcing enforcement tolerances for
fuels standards that apply downstream
of the refinery-level, thereby reducing
the need for pipelines to set
specifications more stringent than the
refinery level standards. EPA believes
the approach proposed for the gasoline
sulfur cap standards—more lenient
downstream standards—would have the
same effect as announced enforcement
tolerances.

EPA is proposing that the values of
the downstream cap standards would
reflect the testing variability that could
reasonably be expected when different
laboratories test gasoline for sulfur
content, that is, lab-to-lab variability, or
reproducibility. For gasoline subject to
the 80 ppm refinery-level sulfur cap the
proposed downstream standard would
be 95 ppm. This difference reflects the
lab-to-lab variability established by the
American Society for Testing and
Materials (ASTM).96 For gasoline subject
to refinery-level sulfur caps higher than
80 ppm, which would be the case for
gasoline produced before 2006 and by
certain small refiners, the proposed
downstream cap would be similarly
established by using the most recent
available ASTM reproducibility data.

As described in section IV.C.3, EPA is
proposing that the cap standards that
apply to some small refiners would be
higher than the cap standards that apply

to refiners generally. The downstream
standards that apply to this small refiner
gasoline would be correspondingly
higher, based on ASTM reproducibility
for each refinery’s assigned cap. If
gasoline produced by a small refiner
with a higher cap standard is mixed in
the distribution system with other
gasoline with a lower cap standard, the
entire mixture then would be subject to
the higher cap standard. For this reason,
EPA is concerned that the small volume
of small refinery gasoline could drive up
the downstream standard for all
gasoline, most of which would have
been subject to the much lower national
cap standard.

Therefore, EPA is proposing that
during the period small refinery
individual standards are in effect, PTDs
must identify whether gasoline is
comprised, in whole or in part, of
gasoline produced at a small refinery
with a higher sulfur cap standard than
the national cap standard, and the level
of the downstream cap applicable to the
gasoline. A downstream party could rely
on the information contained in the
PTDs for gasoline received by that party
as the basis for whether gasoline
contains any small refinery gasoline.

However, as gasoline is mixed, and re-
mixed, in downstream pipelines and
tanks, the percentage of a particular
gasoline that is small refinery gasoline
normally will progressively diminish.
For this reason EPA also is proposing
that a downstream party must classify
gasoline as containing no small refinery
gasoline if a test result for the gasoline
shows a sulfur content below the
applicable national downstream cap.

Under these proposed requirements,
downstream parties and EPA would
know the downstream standard that
applies to any particular gasoline. If the
gasoline contains no small refiner
gasoline, the downstream standard
would be based on the national cap. If
the gasoline is comprised in whole or in
part of small refiner gasoline subject to
a higher cap standard, the downstream
standard would be based on this higher
cap standard. This approach would
require regulated parties and EPA to
review and rely on the information
contained in PTDs.

Following are two examples of how
gasoline from small refineries with
individual standards (S–RGAS) would
be identified downstream of the refinery
and how the downstream cap would
apply:

(1) In 2005 the national refinery cap
standard is 180 ppm. If a small refinery
with an individual sulfur cap standard
produces a batch of gasoline that
contains 175 ppm sulfur, the transfer
document that accompanies that batch

of gasoline into a pipeline may not
indicate the batch contains S–RGAS.

(2) In 2006, when the national
downstream cap is 95 ppm, a terminal
receives three shipments of gasoline that
are identified in the PTD’s as S–RGAS
subject to downstream per-gallon cap
standards of 205, 325 and 410 ppm. The
terminal operator combines these
shipments in a storage tank. That
gasoline mixture is subject to a
downstream cap standard of 410 ppm
and any PTD subsequently provided to
transferees must identify the gasoline as
containing S–RGAS and state the
gasoline is subject to a downstream cap
standard of 410 ppm.

After several additional receipts of
gasoline into the storage tank, the
terminal operator obtains a test result
indicating the sulfur level of the mixture
is 90 ppm. Based on this test result, the
gasoline mixture becomes subject to the
national cap standard of 95 ppm and
any PTD subsequently provided to
transferees may not state the gasoline
contains S–RGAS.

EPA requests comment on these
proposed downstream standards.
Specifically, we request comment on an
alternative whereby gasoline would be
presumed to be subject to the national
cap downstream standard, unless the
responsible regulated party were able to
demonstrate through PTDs the presence
of small refinery gasoline. EPA also
requests comment on any alternatives
that would allow enforcement of the
national downstream cap standards
during the period small refiner
individual refinery standards were in
effect.

4. What Are the Proposed Testing and
Sampling Methods and Requirements?

a. What Is the Primary Test Method
for Gasoline? We propose that the
ASTM standard method D 2622–98 be
the primary test method for testing for
sulfur in gasoline by refiners and
importers. This is the regulatory method
under the RFG/CG rule.97 However, we
are requesting comment on whether
ASTM method D 5453–93, entitled
‘‘Standard Test Method for
Determination of Total Sulfur in Light
Hydrocarbons, Motor Fuels and Oils by
Ultraviolet Fluorescence,’’ should be the
primary method. We are specifically
concerned about the suitability of these
test methods for sulfur levels between
0–10 ppm, and invite comment on other
appropriate test methods, including
ASTM D 4045, which is used under the
California fuels program for sulfur levels
below 10 ppm. We are also requesting
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98 Except for certain truck importers, as noted
above.

99 In addition, commercial grade butane easily
meets conventional gasoline standards, but that is
not the case with regard to the proposed gasoline
sulfur standards.

comment on relative costs of the
methods. We believe that ASTM D 5453
would significantly reduce capital costs
for test equipment and that operational
costs would be similar to ASTM D 2622.
A description of these ASTM test
methods, as well as other methods
discussed later in this section, can be
found in Table VI–1, below.

TABLE VI.–1.—ASTM STANDARD TEST
METHODS AND PRACTICES DE-
SCRIBED IN THIS SECTION

ASTM No. Title

D 2622 .... Standard Test Method for Sulfur
in Petroleum Products by
Wavelength Dispersive X-ray
Fluorescence Spectrometry.

D 4045 .... Standard Test Method for Sulfur
in Petroleum Products by Hy-
drogenolysis and Rateometric
Colorimetry.

D 4057 .... Standard Practice for Manual
Sampling of Petroleum and
Petroleum Products.

D 4177 .... Standard Practice for Automatic
Sampling of Petroleum and
Petroleum Products.

D 5453 .... Standard Test Method for Deter-
mination of Total Sulfur in Light
Hydrocarbons, Motor Fuels
and Oils by Ultraviolet Fluores-
cence.

D 5842 .... Standard Practice for Sampling
and Handling of Fuels for Vola-
tility Measurement.

b. What Is the Proposed Test Method
for Sulfur in Butane? We are proposing
that ASTM D 5623 would be the
regulatory method for testing the sulfur
content of butane. This is the sulfur test
method for butane that the Agency
proposed under the RFG/CG rule
(proposal published at 62 FR 37338
(July 11, 1997)). However, we received
several negative comments regarding
this test method in response to our
proposal. We are requesting comments
on other methods and correlation of
those methods to ASTM D 5623. We are
also requesting comment on appropriate
correlation procedures and other issues
such as bias, accuracy, and precision.

c. Is EPA Proposing a Requirement To
Test Every Batch of Gasoline Produced
or Imported? Under today’s proposal, all
refiners and importers 98 would be
required to sample and test the sulfur
content of each batch of gasoline
produced or imported. Test results
would be used to calculate a refiner’s or
importer’s annual average sulfur level.
Any batch of gasoline that exceeded the
applicable sulfur cap could not be
distributed or sold in the U.S., unless it

was exempted from this rule, as
described later in this section. This
‘‘every-batch’’ testing requirement is not
a new requirement for RFG refiners and
importers. However, it would be a new
requirement for refiners and importers
of CG.

In the past, CG refiners and importers
have been allowed to prepare composite
samples of gasoline from multiple
gasoline batches and test the composite
sample. However, we believe that every-
batch sulfur testing by refiners and
importers is necessary to ensure
compliance with upstream and
downstream sulfur caps contained in
the proposed rule. We have proposed
the use of alternative test methods to
reduce the cost of testing. We are
requesting comment on this proposed
requirement.

i. Butane Blenders’ Every-Batch Testing
Requirement

Under the RFG rule, refiners that
blend butane to previously certified
gasoline (PCG) must determine the
volume and parameter values of the
butane, including sulfur content, by
testing the gasoline, before and after
blending, and calculating the properties
of the butane by subtracting the volume
and parameter values of the PCG. For
CG only, under certain conditions, we
have allowed butane blenders to use the
parameter specifications of butane as
tested by the butane producer. This
includes an assumed sulfur content of
140 ppm. We have allowed this
alternative to every-batch testing
because of the costs of testing each load
of butane.99

We are proposing a similar alternative
to every-batch testing for butane
blenders under today’s sulfur program.
We propose that butane blenders could
use the actual sulfur test result of their
suppliers, if the butane contained less
than 30 ppm sulfur and if the butane
blender undertook a quality assurance
program to ensure that the supplier’s
sampling and testing was accurate. If the
butane were tested and found to violate
the 30 ppm cap, the butane blender
would be in violation for the volume of
product that exceeded the 30 ppm cap
that was added to gasoline and for any
violations of the national downstream
cap resulting from the butane sulfur
content. We believe this is a fair
alternative to every batch testing and the
only alternative that gives EPA
reasonable ability to monitor

compliance. We request comment on
this proposal.

ii. Refiners Blending Other Blendstocks
into Previously Certified Gasoline

Refiners that blend blendstock into
PCG would be required to sample and
test each batch of gasoline produced.
This would normally include sampling
and testing the PCG to determine its
sulfur content and volume; then
sampling and testing the combined
product subsequent to blending; and
calculating the sulfur content and
volume of the blendstock (which is the
blender’s batch for annual average
compliance and reporting purposes), by
subtracting the volume and sulfur
content of the PCG from the volume and
sulfur content of the combined product.
We are proposing to allow such refiners
to meet an alternative testing
requirement in lieu of testing every
batch of gasoline. Provided that the
refiner’s test result for the sulfur content
of each of the blendstocks is less than
the national refinery level per-gallon
cap standard, a refiner could sample
and test each blendstock when received
at the refinery, and treat each
blendstock receipt as a separate batch
for purposes of compliance calculations
for the annual average sulfur standard.

d. What Sampling Methods Are
Proposed? Sampling methods apply to
all parties that conduct sampling and
testing under the rule. We are proposing
requiring the use of sampling methods
that were proposed in the July 11, 1997
Federal Register notice (62 FR 37338, at
37341–37342, 37375–37376), which
proposes modifications to the RFG/CG
rule. These sampling methods include
ASTM D 4057–95 (manual sampling), D
4177–95 (automatic sampling from
pipelines/in-line blending), and ASTM
D 5842 (this sampling method is
primarily concerned with sampling
where gasoline volatility is going to be
tested, but it would also be an
appropriate sampling method to use
when testing for sulfur). We are
proposing requiring use of these ASTM
methods instead of the methods
provided in 40 CFR part 80, Appendix
D. That is because the proposed
methods have been updated by ASTM,
the updates have provided clarification
and they have eliminated certain
requirements, such as storage tank tap
extensions, that are not necessary for
sampling light petroleum products such
as gasoline.

e. What Are the Proposed Gasoline
Sample Retention Requirements?

We are proposing a refiner and
importer sampling and testing program
to establish the sulfur compliance of
each batch of gasoline produced or
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100 See the discussion on this subject in the
preamble to the reformulated gasoline program’s
final rule, 59 FR 7765 (Feb. 16, 1994).

101 See 40 CFR 80.65(f)(3)(F)(ii), and the Proposed
Rule for Modifications to Standards and

Requirements for Reformulated and Conventional
Gasoline, 62 FR 37337 et seq, proposed 40 CFR
80.101(i)(l)(i)(C)(iii). 102 See CFR 80.81(g).

imported. However, we are aware of the
inherent drawbacks to a self-testing
scheme. There is the possibility that a
party might sample or test gasoline in a
manner not consistent with the required
procedures, or that employees might
inaccurately record the test results, by
mistake or otherwise. Under such a
scheme, parties might also attempt to
conceal a discovered violation or to save
money by not correcting a violation.

In an attempt to address these
concerns about self-testing, we
considered the option of requiring
independent sampling and testing for all
gasoline, including conventional
gasoline. Under current regulations,
only refiners or importers of
reformulated gasoline are obligated to
do this. However, because of the costs
of independent sampling and testing 100

EPA is instead proposing an alternative
strategy to help ensure refinery and
importer sulfur compliance. Refiners
and importers would be required to
retain for thirty days a representative
sample from each batch of gasoline
produced, and to provide such samples
to the Agency upon request. By means
of this option, EPA could verify the
refiner test results.

This limited duration sample
retention would be useful to address
many of the potential problems
concerning a refiner self-testing
program. Through this requirement,
parties would be faced with the
knowledge that EPA could easily and
randomly confirm the accuracy of the
refiner’s test results and could discover
unrecorded violations. We believe that
this would create an incentive for
refiners to sample, test, and record their
sulfur results in an accurate and truthful
manner.

The Agency also is proposing that
refiners be required to certify annually
that the samples have been collected in
the manner required under the sulfur
rule. This requirement is intended to
assure that refinery officials insist on
accurate and honest sampling and
retention of samples at their refineries.
We are also proposing that specific
procedures be followed by refiners to
properly collect retain, and ship the
samples in a manner consistent with
requirements already imposed or
proposed under the RFG program.
Under today’s proposal, a minimum
representative sample of 330 ml of each
gasoline batch would need to be
retained.101

The Agency does not believe that the
proposed sulfur rule sample retention
requirements would impose an undue
financial burden on regulated parties.
Many refineries already engage in some
sample retention for their own
purposes, and the retention procedures
proposed in today’s proposal would
merely require that typical industry
retention standards be applied.
Shipping samples to us would entail
some expense, but this shipping would
only occur periodically, and would
certainly cost less than hiring an
independent laboratory to regularly
sample and test gasoline.

The Agency requests comments on
the costs and effectiveness of the
proposed sample retention
requirements, and invites comments on
any alternative plan to promote
accuracy of refiner self-testing of
gasoline for sulfur compliance. In
particular, we are interested in
information on the cost and
effectiveness of a nationwide,
independent sampling and testing
program

5. What Federal Enforcement Provisions
Would Exist for California Gasoline and
When Could California Test Methods Be
Used to Determine Compliance?

a. Requirement to Segregate Gasoline
and To Use Product Transfer Document
Requirements. Today’s proposal would
generally exempt California gasoline
from regulation under the sulfur rule for
the reasons previously described in this
preamble. However, today’s NPRM does
propose two requirements that would
apply to some California gasoline. The
first would require that gasoline
produced outside of California, that is
intended for California use, be
segregated from all other gasoline at all
points in the distribution system.
Second, the Agency is proposing that
out-of-state producers of gasoline
intended for sale in California be
required to create PTDs identifying the
product as California gasoline, and that
such PTDs be provided to all transferees
of this gasoline in the distribution
system. Such documentation is
intended to facilitate our enforcement of
the proposed sulfur control program
through identifying the gasoline not
covered by the federal regulation, even
though it is produced in areas otherwise
subject to this proposed regulation. This
documentation would also assist
regulated parties in identifying the
gasoline as non-federally regulated to

facilitate segregation of California
gasoline from federal gasoline.

The sulfur program PTD requirements
for California gasoline produced out-of-
state should not create any new burdens
on regulated parties, since the same
requirements currently apply under the
RFG program.102 Today’s proposal
would incorporate and restate the RFG
rule’s PTD requirements for this
California gasoline. The Agency does
not believe that it is necessary to impose
additional PTD requirements under the
sulfur program, since the California
gasoline identification requirements
under the RFG rule would also satisfy
the identification needs of this rule.
Having the same requirements in both
rules means that regulated parties that
fail to produce and transfer the
necessary PTD identification would be
in violation of both programs.

b. Use of California Test Methods for
49 State Gasoline. As stated previously,
we are proposing to exclude gasoline
produced in California for California use
from federal sulfur standards. However,
refineries or importers located in
California would have to meet the
standards and other requirements with
regard to ‘‘federal’’ gasoline used
outside of California. Nevertheless, EPA
is proposing that gasoline produced in
California for sale outside of California
could be tested for compliance under
the federal sulfur rule using the
methodologies approved by the ARB,
provided that the producer complies
with the procedures for such testing as
already required under 40 CFR 80.81(h),
which permits California test methods
not identical to federal test methods to
be used for conventional gasoline only.

6. What Are the Proposed
Recordkeeping and Reporting
Requirements?

a. What Are the Proposed Product
Transfer Document Requirements? We
are proposing that the PTDs that
accompany each transfer of custody or
title of gasoline that includes gasoline
produced by any small refiner subject to
sulfur rule individual refinery standards
be required to identify the gasoline as
such, including the applicable
downstream cap, as an aid to enforcing
the national downstream cap. Other
PTD information is currently required
under the RFG/conventional gasoline
regulations. We believe that the
additional PTD information regarding
sulfur compliance required under
today’s proposal would impose little
additional burden on industry. We
request comment on this proposed
requirement.
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103 See section 80.5 (penalties for fuels
violations); section 80.23 (liability for lead
violations); section 80.28 (liability for volatility
violations); section 80.30 (liability for diesel
violations); section 80.79 (liability for violation of

b. What Are the Proposed
Recordkeeping Requirements? We are
proposing to require that refiners and
importers keep and make available to
EPA certain records that demonstrate
compliance with the sulfur program
standards and requirements. The RFG/
CG regulations currently require refiners
and importers to retain records that
include much of the information
proposed to be required under today’s
rule. As a result, we believe that the
proposed reporting requirements would
impose very little additional burden on
these regulated parties.

We are proposing to require all parties
in the gasoline distribution system,
including refiners, importers, retailers,
and all types of distributors to retain
PTDs and records of quality assurance
programs that parties conduct to
establish a defense to downstream
violations. All parties in the gasoline
distribution system currently are
required to keep PTDs for RFG.
However, since there are no
downstream CG standards, only refiners
and importers are required to retain
PTDs for conventional gasoline. Because
today’s proposed sulfur rule, like the
RFG rule, includes downstream
standards, we believe that a requirement
to retain PTDs for all parties in the
gasoline distribution system would be
appropriate under the sulfur rule. The
PTD information would help us identify
the source of any gasoline found to be
in violation of the sulfur standards. The
PTDs would also provide downstream
parties with information regarding the
applicable downstream standard.

Today’s proposal would require
parties to keep records for a period of
five years, with additional requirements
for records pertaining to credits.
Records pertaining to credits that were
banked and never transferred to another
party would need to be retained for five
years after the credits are used for
compliance purposes. Records
pertaining to credits that were
transferred would need to be retained by
both parties (transferee and transferor)
for ten years after the date the credits
were generated (which would ensure
the records are retained at least years
after they are used, since use would
have to occur within five years of
generation even if the credits were
transferred).

Most of the records that would be
required to be kept for five years already
are subject to that requirement by the
RFG/CG rule. Five years is the
applicable statute of limitations for the
RFG and other fuels programs. See 28
U.S.C. 2462. We request comment on
these proposed recordkeeping
requirements for refiners, importers and

downstream regulated parties. In
particular, we request comment on the
record retention provisions specific to
credits that were transferred. While we
recognize that retaining records for ten
years could be problematic for both
parties, we believe that both parties
would need to retain records so that we
could be reasonably sure that credits
used for compliance were appropriate.
An alternative, raised earlier in this
proposal, would be to give a more finite
life to credits or to require, beginning in
2006, credits to be used in the same year
they were generated or transferred. We
welcome comments on this solution or
any other way in which we can be
assured that adequate records would be
available should a credit transaction
come into question at some date longer
than five years after the transaction.

c. What Are the Proposed Reporting
Requirements? Today’s proposed rule
would require refiners and importers to
submit to us, on an annual basis, a
report that demonstrated compliance
with the applicable sulfur standards and
data on individual batches of gasoline,
including batch volume and sulfur
content. The RFG/CG programs contain
similar reporting requirements. Based
on our experience with these programs,
we believe that requiring an annual
sulfur report and batch information
would provide an appropriate and
effective means of monitoring
compliance with the average standards
under the sulfur program. The batch
data also would serve to verify that each
batch of gasoline met the applicable
sulfur cap standard when it left the
refinery. In addition, the annual report
would provide a vehicle for accounting
for any sulfur credits created, sold or
used to achieve compliance during the
averaging period.

d. What Are the Proposed Attest
Requirements? We are also proposing to
require refiners and importers to arrange
for a certified public accountant or
certified internal auditor to conduct an
annual review of the company’s records
that form the basis of the annual sulfur
compliance report (called an ‘‘attest
engagement’’). The purpose of the attest
engagement is to determine whether
representations by the company are
supported by the company’s internal
records. Attest engagements are required
under the RFG/CG regulations. We
believe that an attestation for sulfur
could be included in a refiner’s current
attest engagement with little additional
burden.

We believe that the proposed
reporting requirements under today’s
rule would impose minimal additional
reporting burdens on industry while
providing us with information necessary

to monitor compliance with the sulfur
standards. We request comment on
these proposed reporting requirements.

7. What Are the Proposed Exemptions
for Research, Development, and
Testing?

We are proposing to exempt from the
sulfur requirements gasoline used for
research, development and testing
purposes. We recognize that there may
be legitimate research programs that
require the use of gasoline with higher
sulfur levels than those allowed under
today’s proposed rule. As a result,
today’s rule contains proposed
provisions for obtaining an exemption
from the prohibitions for persons
distributing, transporting, storing,
selling or dispensing gasoline that
exceeded the standards, where such
gasoline is necessary to conduct a
research, development or testing
program.

Under the proposal, parties would be
required to submit to EPA an
application for exemption that would
describe the purpose and scope of the
program and the reasons why use of the
higher sulfur gasoline is necessary. In
approving any application, EPA would
impose reasonable conditions such as
recordkeeping, reporting and volume
limitations. We believe that the proposal
includes the least onerous requirements
for industry that also would ensure that
higher sulfur gasoline is used only for
legitimate research purposes. We
request comment on these proposed
provisions. We also request comment on
whether in lieu of an approval process,
parties should be required to submit the
required information to EPA at the start
of the program, and annually thereafter,
with the condition that EPA could
provide a party with written notification
in the event the Agency determines the
exemption is not justified. We also
request comment on whether the
regulations should impose a volume
limit on the amount of gasoline that
could be used in a research program, as
a way of minimizing any adverse
environmental effects that could result
from allowing such an exemption from
the sulfur requirements.

8. What Are the Proposed Liability and
Penalty Provisions for Noncompliance?

Today’s proposed rule contains
provisions for liability and penalties
that are similar to the liability and
penalty provisions of the RFG and other
fuels regulations.103 Under the proposed
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RFG prohibited acts); section 80.80 (penalties for
RFG/conventional gasoline violations).

104 Additional type of liability, vicarious liability,
is also imposed on branded refiners under these
fuels programs.

105 Section 211(d)(1) reads, in pertinent part:
(d)(1) Civil Penalties.—Any person who violates

* * * the regulations prescribed under subsection
(c) * * * of this section * * * shall be liable to the
United States for a civil penalty of not more than
the sum of $25,000 for every day of such violation
and the amount of economic benefit or saving
resulting from the violation. * * * Any violation
with respect to a regulation prescribed under
subsection (c) * * * of this section which
establishes a regulatory standard based upon a
multi-day averaging period shall constitute a
separate day of violation for each and every day in
the averaging period. * * *

Pursuant to the Debt Collection Improvement Act
of 1996 (31 U.S.C. 3701 note), the maximum
penalty amount prescribed in section 211(d)(1) of
the CAA was increased to $27,500. (See 40 CFR part
19.)

rule, regulated parties would be liable
for committing certain prohibited acts,
such as selling or distributing gasoline
that does not meet the sulfur standards,
or causing others to commit prohibited
acts. In addition, parties would be liable
for a failure to meet certain affirmative
requirements, or causing others to fail to
meet affirmative requirements. For
example, persons who produce or
import gasoline would be liable for a
failure to fulfill any of the requirements
for refiners and importers, including the
sampling and testing requirements, the
reporting and attest audit requirements,
the averaging requirements, the small
refinery requirements, and the credit
creation and trading requirements. In
such cases the regulated party would
also be liable for any violation of the
sulfur standard based on corrected
information. All parties in the gasoline
distribution system, including refiners,
importers, distributors, carriers,
retailers, and wholesale purchaser-
consumers, would be liable for a failure
to fulfill the recordkeeping requirements
and the PTD requirements.

a. Presumptive Liability Scheme of
Current EPA Fuels Programs. Current
EPA fuels programs include a
presumptive liability scheme for
violations of prohibited acts. Under this
approach, presumptive liability is
imposed on two types of parties: (1)
That party in the gasoline distribution
system that controls the facility where
the violation was found or had
occurred; and (2) those parties, typically
upstream in the gasoline distribution
system from the initially listed party,
(such as the refiner, reseller, and any
distributor of the gasoline), whose
prohibited activities could have caused
the program non-conformity to exist.104

This presumptive liability scheme has
worked well in enabling us to enforce
our fuels programs, since it creates
comprehensive liability for substantially
all the potentially responsible parties.
The presumptions of liability may be
rebutted by establishing an affirmative
defense.

To clarify the inclusive nature of
these presumptive liability schemes,
today’s proposed rule would explicitly
include causing another person to
commit a prohibited act and causing the
presence of non-conforming gasoline to
be in the distribution system as
prohibitions. This is consistent with the
provisions and implementation of other
fuels programs.

Today’s proposed rule, therefore,
provides that most parties involved in
the chain of distribution would be
subject to a presumption of liability for
actions prohibited, including causing
non-conforming gasoline to be in the
distribution system and causing
violations by other parties. Like the
other fuels regulations, a refiner also
would be subject to a presumption of
vicarious liability for violations by any
downstream facility that displays the
refiner’s brand name, based on the
refiner’s ability to exercise control at
these facilities. Carriers, however,
would be presumed liable only for
violations arising from product under
their control or custody, and not for
causing non-conforming gasoline to be
in the distribution system, except where
we have specific evidence of causation.

b. Affirmative Defenses for Each
Presumptively Liable Party. The
proposal includes affirmative defenses
for each party that is deemed
presumptively liable for a violation, and
all presumptions of liability are
refutable. The proposed defenses are
similar to the defenses available to
parties for violations of the RFG
regulations. We believe that these
defense elements set forth reasonably
attainable criteria to rebut a
presumption of liability. The defenses
include a demonstration that: (1) the
party did not cause the violation; and
(2) except for retailers and wholesale
purchaser-consumers, the party
conducted a quality assurance program.
For parties other than tank truck
carriers, the quality assurance program
would be required to include periodic
sampling and testing of the gasoline. For
tank truck carriers, the quality assurance
program would not need to include
periodic sampling and testing, but in
lieu of sampling and testing, the carrier
would be required to demonstrate
evidence of an oversight program for
monitoring compliance, such as
appropriate guidance to drivers on
compliance with applicable
requirements and the periodic review of
records concerning gasoline quality and
delivery.

As in the other fuels regulations,
branded refiners would be subject to
more stringent standards for
establishing a defense because of the
control such refiners have over branded
downstream parties. Under today’s rule,
in addition to the other defense
elements, branded refiners would be
required to show that the violation was
caused by an action by another person
in violation of law, an action by another
person in violation of a contractual
agreement with the refiner, or the action
of a distributor not subject to a contract

with the refiner but engaged by the
refiner for the transportation of the
gasoline.

Based on experience with other fuels
programs, we believe that a presumptive
liability approach would increase the
likelihood of identifying persons who
cause violations of the sulfur standards.
We normally do not have the
information necessary to establish the
cause of a violation found at a facility
downstream of the refiner or importer.
We believe that those persons who
actually handle the gasoline are in the
best position to identify the cause of the
violation, and that a refutable
presumption of liability would provide
an incentive for parties to be
forthcoming with information regarding
the cause of the violation. In addition to
identifying the party that caused the
violation, providing evidence to rebut a
presumption of liability would serve to
establish a defense for the parties who
are not responsible. Presumptive
liability is familiar to both industry and
to us, and we believe that this approach
would make the most efficient use of
EPA’s enforcement resources. For these
reasons, we are proposing a liability
scheme for the sulfur program based on
a presumption of liability. We request
comment on the proposed liability
provisions.

c. Penalties for Violations. Section
211(d)(1) of the CAA provides for
penalties for violations of the fuels
regulations.105 Today’s rule proposes
penalty provisions that would apply
this CAA penalty provision to the sulfur
rule. The proposed provisions would
subject any person who violates any
requirement or prohibition of the sulfur
rule to a civil penalty of up to $27,500
for every day of each such violation and
the amount of economic benefit or
savings resulting from the violation. A
violation of the applicable average
sulfur standard would constitute a
separate day of violation for each day in
the averaging period. A violation of a
sulfur cap standard would constitute a

VerDate 06-MAY-99 15:38 May 12, 1999 Jkt 183247 PO 00000 Frm 00099 Fmt 4701 Sfmt 4702 E:\FR\FM\A13MY2.191 pfrm04 PsN: 13MYP3



26102 Federal Register / Vol. 64, No. 92 / Thursday, May 13, 1999 / Proposed Rules

106 EPA’s gasoline volatility regulations are found
at 40 CFR 80.27 and 80.28. 107 See 40 CFR 80.27(b) and 80.28(b) and (e).

separate day of violation for each day
the gasoline giving rise to the violation
remained in the gasoline distribution
system. The length of time the gasoline
in question remained in the distribution
system would be deemed to be twenty-
five days unless there is evidence that
the gasoline remained in the gasoline
distribution system for fewer than or
more than twenty-five days. The penalty
provisions proposed in today’s rule are
similar to the penalty provisions for
violations of the RFG regulations. EPA
requests comment on these provisions.

9. How Would Compliance With the
Sulfur Standards Be Determined?

We have often used a variety of
evidence to establish non-compliance
with requirements imposed under our
current fuels regulations. Test results of
the content of gasoline have been used
to establish violations, both in situations
where the sample has been taken from
the facility at which the violation is
found, and where the sample has been
obtained from other parties’ facilities
when such test results have had
probative value of the gasoline’s
characteristics at points upstream or
downstream. The Agency has also
commonly used documentary evidence
to establish non-compliance or a party’s
liability for non-compliance. Typical
documentary evidence has included
transfer documents identifying the
gasoline as inappropriate for the facility
it is being delivered to, or identifying
parties having connection with the non-
complying gasoline.

a. What Evidence Could Be Used to
Establish Sulfur Rule Violations and
Liability for these Violations? A recent
EPA Environmental Appeals Board
decision, (In re: Commercial Cartage
Company, Docket No. CAA–93–H–002,
CAA Appeal No. 97–9) (the ‘‘Cartage’’
decision), interpreted the regulatory
language of one of EPA’s fuels programs
as restricting the evidence that the
Agency may use in establishing a
violation of a standard under that
program. Under the Cartage decision, in
order to establish the existence of a
violation of the gasoline volatility
standards 106 at a particular carrier or
retail outlet facility, we would have to
produce non-compliant test results
obtained only by using the regulatory
method and only from a sample taken
from the facility itself. Other potentially
persuasive evidence establishing
volatility standard violations would not
be permitted under the Cartage

decision’s interpretation of the volatility
rule.107

We believe that it would best serve
the purposes of the proposed sulfur rule
to not limit the evidence that may be
used to show whether a violation
occurred or liability for that violation.
Our enforcement experience in other
programs has shown that the Cartage-
permitted evidence (test results from
samples taken only from a particular
facility, and using only the regulatory
test methods) often does not exist, while
other persuasive evidence of the
existence of the violations does exist. If
we are not able to use other forms of
persuasive evidence to establish
violations or other necessary facts short
of test results such as those permitted by
the volatility regulations under the
Cartage interpretation, violators will
continue to avoid liability for their
actions.

To ensure that evidence with
probative value could be used under the
sulfur rule, the Agency is making
explicit in today’s proposal that any
probative evidence could be used to
establish compliance or non-compliance
with the sulfur standards and
requirements and liability for non-
compliance. This would not remove or
change the obligation on refiners and
importers to perform testing on each
batch of gasoline using the procedures
authorized under these regulations.
Compliance or non-compliance with
sulfur standards would continue to be
based on regulatory test methods.
However, other probative evidence
could be used to determine compliance
with sulfur standards if the evidence is
relevant to whether the sulfur content
would have been in compliance if the
appropriate sampling and testing
methodologies had been performed.

Under today’s proposal, the permitted
probative evidence specifically includes
information obtained from any source or
any location, since Agency enforcement
experience has proven the value of such
widely-obtained material. Respondents
in EPA enforcement actions would have
the same right to present other evidence
of compliance with the sulfur rule as the
Agency would have to establish non-
compliance.

VII. Public Participation
We received many comments from a

range of interested parties on our Tier 2
Report to Congress. We have also
received comments as part of the our
outreach to small entities (see section
V.B.). These comments have been very
valuable in developing this proposal,
and we look forward to additional

comment during the rulemaking
process. You can find comments on the
issuance of Tier 2 standards and
gasoline sulfur control we received prior
to this proposed action in the
rulemaking docket, and many of them
are discussed in the context of various
issues in this preamble. We have
considered comments received during
the development of the proposal and
have addressed a number of them in
today’s document.

A. Comments and the Public Docket
Publication of this document opens a

formal comment period on this
proposal. You may submit comments
during the period indicated under DATES
above. The Agency encourages all
parties that have an interest in the
program described in this document to
offer comment on all aspects of the
action. Throughout this proposal you
will find requests for specific comment
on various topics.

The most useful comments are those
supported by appropriate and detailed
rationales, data, and analyses. We also
encourage commenters who disagree
with the proposed program to suggest
and analyze alternate approaches to
meeting the air quality goals of this
proposed program. You should send all
comments, except those containing
proprietary information, to the EPA’s
Air Docket (see ADDRESSES) before the
date specified above for the end of the
comment period.

Commenters who wish to submit
proprietary information for
consideration should clearly separate
such information from other comments.
Such submissions should be labeled as
‘‘Confidential Business Information’’
and be sent directly to the contact
person listed (see FOR FURTHER
INFORMATION CONTACT), not to the public
docket. This will help ensure that
proprietary information is not placed in
the public docket. If a commenter wants
EPA to use a submission of confidential
information as part of the basis for the
final rule, then a nonconfidential
version of the document that
summarizes the key data or information
must be sent to the docket.

We will disclose information covered
by a claim of confidentiality only to the
extent allowed by the procedures set
forth in 40 CFR Part 2. If no claim of
confidentiality accompanies a
submission when we receive it, we will
make it available to the public without
further notice to the commenter.

B. Public Hearings
We will hold four public hearings as

noted under ‘‘DATES’’ above. If you
would like to present testimony at the

VerDate 06-MAY-99 15:38 May 12, 1999 Jkt 183247 PO 00000 Frm 00100 Fmt 4701 Sfmt 4702 E:\FR\FM\A13MY2.192 pfrm04 PsN: 13MYP3


