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minority firms are permitted to bid on
subcontracts, prime contractors often
resist working with them. This sort of
exclusion is often achieved by white
firms refusing to accept low minority
bids or by sharing low minority bids
with another subcontractor in order to
allow that business to beat the bid (a
practice known as “‘bid shopping’).100
These exclusionary practices have been
the subject of extensive testimony in
congressional hearings.101

Massachusetts Water Resources Authority 74 (1992)
(55 percent of minority-owned construction firms
reported that prime contractors that use their firms
on contracts with affirmative action requirements
seldom or never used their firms on projects that
do not contain such requirements); A Study to
Identify Discriminatory Practices in the Milwaukee
Construction Marketplace 125 (Feb. 1990) (“‘Only
18% of black contractors currently have private
sector contracts with primes with which they have
worked on public sector contracts with MBE
requirements.”); see also Coral Constr. Co. v. King
County, 941 F.2d 910, 916 (9th Cir. 1991), cert.
denied, 502 U.S. 1033 (1992) (noting reports that
nonminority firms in the county refused to work
with minority firms); Cone Corp. v. Hillsborough
County, 908 F.2d 908, 916 (11th Cir.), cert. denied,
498 U.S. 983 (1990) (noting reports that when
minority contractors in the county ‘‘approached
prime contractors, some prime contractors either
were unavailable or would refuse to speak to [the
minority contractors]”).

100 See Associated Gen. Contractors v. Coalition
for Economic Equity, 950 F.2d 1401, 1416 (9th Cir.
1991), cert. denied, 503 U.S. 985 (1992) (noting
reports that local minority firms were ““denied
contracts despite being the low bidder,” and
“refused work even after they were awarded the
contracts as low bidder’’); Cone Corp. v.
Hillsborough County, 908 F.2d 908, 916 (11th Cir.),
cert. denied, 498 U.S. 983 (1990) (*‘[c]ontrary to
their practices with non-minority subcontractors,”
local prime contractors would take minority
subcontractors’ bids *‘around to various non-
minority subcontractors until they could find a non-
minority to underbid [the minority firm]”); BBC
Research and Consulting, Regional Disparity Study:
City of Las Vegas 1X-12 (1992) (low bidding
Hispanic contractor told that he was not given
subcontract because the prime contractor “‘did not
know him’” and that the prime ““had problems with
minority subs in the past”); BPA Economics, MBE/
WBE Disparity Study for the City of San Jose (Vol.
1) 111-1 (1990) (describing practices contributing to
low utilization in construction contracts as
including “‘bid shopping, insufficient distribution
of notices of contracts [and] insufficient lead time
to prepare bids’); BBC Research and Consulting,
The City of Tucson Disparity Study 1X-9-I1X-11
(June 1994) (same).

101 See, e.g., How State and Local Governments
Will Meet the Croson Standard: Hearing Before the
Subcomm. on Civil and Constitutional Rights of the
House Comm. on the Judiciary, 100th Cong., 1st
Sess. 54 (1989) (statement of Marc Bendick) (*‘[t]he
same prime contractor who will use a minority
subcontractor on a city contract and will be terribly
satisfied with the firm’s performance, will simply
not use that minority subcontractor on a private
contract where the prime contractor is not forced
to use a minority firm.”); The Meaning and
Significance for Minority Businesses of the Supreme
Court Decision in the City of Richmond v. J.A.
Croson Co.: Hearing Before the Legislation and
National Security Subcomm. of the Comm. on
Government Operations, 101st Cong., 2d Sess. 57
(1990) (statement of Gloria Molina); id. at 100-101
(statement of E.R. Mitchell); id. at 113 (statement of
Manuel Rodriguez); A Bill to Reform the Capital

An Atlanta study revealed evidence of
the effect of discrimination by private
sector customers and prime contractors
on minority contracting opportunities.
The study found that 93 percent of the
revenue received by minority-owned
firms came from the public sector and
only 7 percent from the private sector.
In sharp contrast, the study found that
nonminority firms receive only 20
percent of their revenue from the public
sector and 80 percent from the private
sector.102 |n addition, the study reported
that nearly half of the black-owned
firms worked primarily for minority
customers, and minority firms rarely
worked in a joint venture with a white-
owned firm.103

Customer prejudices are sometimes
graphically expressed. African
American business owners have
reported arriving at job cites to find
signs saying ““No Niggers Allowed,” 104
and ““Nigger get out of here.”” 105 Other
potential customers have simply refused
to work with a business after
discovering that its owner is a minority.
In a recent encounter, a black business
owner arriving at a home-site was told
to leave by a white customer, who
commented “you didn’t tell me you
were black and you don’t sound
black.’ 106

2. Discrimination by Business Networks

Contrary to the common perception,
contracting is not a ‘““meritocracy”
where the low bidder always wins.
“(B)eneath the complicated regulations
and proliferation of collective
bargaining contracts lies a different
reality, one dominated mainly by
personal contacts and informal

Ownership Development Program: Hearings on H.R.
1807 Before the Subcomm. on Procurement,
Innovation and Minority Enterprise Development of
the House Comm. on Small Business, 100th Cong.,
1st Sess. 593 (1987) (statement of Edward Irons);
Small Disadvantaged Business Issues: Hearings
Before the Investigations Subcomm. of the House
Comm. on Armed Services, 100th Cong., 1st Sess.
19-23 (1991) (statement of Parren Mitchell).

102Brimmer & Marshall, Public Policy and
Promotion of Minority Economic Development: City
of Atlanta and Fulton County, Georgia, Pt. I, 9-10
(1990). See also D.J. Miller & Associates, City of
Dayton: Disparity Study 183 (1991) (“A small
percentage of Black firms’ revenues come from
private sector projects.”).

103 Brimmer & Marshall, Public Policy and
Promotion of Minority Economic Development: City
of Atlanta and Fulton County, Georgia, Pt. Ill, 15,
34 (1990).

104 New Haven Board of Aldermen, Minority and
Women Participation in the New Haven
Construction Industry 10 (1990).

105 National Economic Research Associates, The
Utilization of Minority and Women-Owned
Businesses by the City of Hayward 6-23 (1993).

106 See BBC Research and Consulting, City of
Tuscon Disparity Study 1X-23 (1994).

networks.” 107 These networks can yield
competitive advantages, because they
serve as conduits of information about
upcoming job opportunities and
facilitate access to the decisionmakers
(e.g., contracting officers, prime
contractors, lenders, bonding agents and
suppliers). Simply put, in contracting,
access to information is a ticket to
success; lack of information can be a
passport to failure. Networks and
contacts can help a business find the
best price on supplies, facilitate a quick
loan, foster a relationship with a prime
contractor, or yield information about
an upcoming contract for which the firm
can prepare—all of which serve to make
the firm more competitive.

What transforms the mere existence of
established networks into barriers for
minority-owned businesses is the extent
to which they operate to the exclusion
of minority membership. It has been
recognized in Congress that private
sector business networks frequently are
off-limits to minorities: “institutional
wall(s),” and “old-boy network(s) * * *
make( ) it exceedingly difficult for
minority firms to break into the private
commercial sector.” 108 Parallel
descriptions appear in numerous state
and local studies.109 Ultimately,

107 Bailey & Waldinger, The Continuing
Significance of Race: Racial Conflict and Racial
Discrimination in Construction, Politics and
Society, Vol. 19, No. 3, 298 (1991). See Brimmer &
Marshall, Public Policy and Promotion of Minority
Economic Development: City of Atlanta and Fulton
County, Georgia, Pt. I, 35 (1990) (“‘(M)ost job
seekers find their jobs through informal channels.
So too it is with construction markets, especially in
the private sector.”).

108 Minority Business Development Program
Reform Act of 1987: Hearings on S. 1993 and H.R.
1807 Before the Senate Comm. on Small Business,
100th Cong., 2d Sess. 127 (1988) (statement of
Parren Mitchell). See H.R. Rep. No. 870, 103d
Cong., 2d Sess. 15 n.36 (*“The construction industry
is close-knit; it is family dominated (and reflects an)
old buddy network. Minorities and women, unless
they are part of construction families, have been
and will continue to be excluded whenever
possible.””); Minorities and Franchising: Hearings
Before the House Comm. on Small Business, 102d
Cong., 1st Sess. 54 (1991) (statement of Rep.
LaFalce) (discussing ‘‘problems relating to
exclusion of minorities or groups of minorities from
franchise systems”); 131 Cong. Rec. 17,447 (1985)
(statement of Rep. Schroeder) (an “old boy’s club”
excludes many minorities from business
opportunities).

109See, e.g., Associated Gen. Contractors v.
Coalition for Economic Equity, 950 F.2d 1401, 1414
(1991) (municipal study showed that there
‘‘continued to operate an ‘old boy network’ in
awarding contracts, thereby disadvantaging
(minority firms)’’), cert. denied, 503 U.S. 985
(1992); BBC Research & Consulting, The City of
Tuscon Disparity Study 202 (1994) (citing
“numerous detailed examples of the exclusionary
operation of good old boy networks”); National
Economic Research Associates, The Utilization of
Minority and Women Owned Business Enterprises
by the Southeastern Pennsylvania Transportation
Authority 107 (1993) (exclusion from ‘old-boy’

Continued
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exclusion from business networks
“isolate(s minorities) from the ‘web of
information’ which flows around
opportunities” thereby putting them at
a distinct disadvantage relative to
nonminority firms.110 In government
contracting, this disadvantage can be
fatal: ““(government) vendors who do get
contracts, experts agree, have obtained
vital bits of information their
competitors either ignored or couldn’t
find. * * * (O)nly the well connected
survive,’” 111

Restricted access to business networks
can particularly disadvantage minorities
in the planning stages of government
procurement. In designing contracts for
public bidding, agencies commonly
consult businesses to make sure that
specifications match available services.
Only bidders who meet the
specifications may compete for the
contract and the exclusion of minority-
owned businesses from planning and
consultations can lead to specifications
that are written so narrowly as to
exclude minority bidders.112 In
addition, the failure to consult minority-

networks ‘‘was the most frequently cited problem”
of minority and women-owned firms); National
Economic Research Associates, The Utilization of
Minority and Women-Owned Business Enterprises
by the City of Hayward 6-14 (1993) (“‘75 percent of
the witnesses cited problems breaking into
established ‘old-boy’ networks™.).

110United States v. Georgia Power Co., 474 F.2d
906 (5th Cir. 1973) (finding that district court’s
“failure to order (word-of-mouth recruitment
practices) to be supplemented by affirmative action
* * *as clearly an abuse of power”). See
National Economic Research Associates,
Availability and Utilization of Minority and Women
Owned Business Enterprises at the Massachusetts
Water Resources Authority 74 (1990) (finding that
minorities ‘““need to spend much more time and
money on marketing because they do not have
established networks and reputations”); Minority
Business Enterprise Legal Defense and Education
Fund, An Examination of Marketplace
Discrimination in Durham County 16 (1991) (citing
““numerous allegations that black contractors * * *
learned of bid opportunities much later than their
white competitors that are tied into the ‘good old
boy’ network™).

111Kevin Thompson, Taking the Headache Out of
Government Contracts, Black Enterprise 219 (1993).

112 This is accomplished by, for example,
specifying that bidders must use certain brand-
name products available only to several companies,
specifying a depth of contract experience that
minority-owned firms can rarely provide, and
bundling projects into large contracts that small
minority-owned companies cannot perform. See,
e.g., H.R. Rep. No. 870, 103d Cong., 2d Sess. 14
(1994) (citing recommendation that agencies
separate ‘‘contracts into smaller parts, so that
M&WOSB'’s would be able to participate in those
opportunities’); Mason Tillman Associates,
Sacramento Municipal Utility District: M/WBE
Disparity Study 146 (1992) (noting that, in many
instances, contract specifications are written so
narrowly that there are only a few firms that can
do the job); Tuchfarber et al., City of Cincinnati:
Croson Study 153 (1992) (“‘Products specified in the
Request for Proposals were so narrow that only one
company that had exclusive distribution of the
product specified could satisfy the contract.”).

owned businesses during the planning
stages of procurement prevents them
from mobilizing resources for the
upcoming competition. As a committee
of Congress recently reported,
“(m)inorities and women are always left
out in any kind of design or planning
phase for these projects, and that is why
when (they) first know about them

* * *jtis traditionally too late to get
(their) forces and resources together to
react.” 113

3. Discrimination in Bonding and By
Suppliers

The competitiveness of bids on public
and private contracts is not determined
solely by the bidder’s resources. Rather,
competitiveness often hinges on the
ability of the bidding company to obtain
quality services from bonding
companies and suppliers at a fair price.
Here too, discrimination places minority
firms at a disadvantage.

All contractors on federal
construction, maintenance, and repair
contracts valued at over $100,000 are
required to secure a surety bond
guaranteeing the performance of the
contract.114 To obtain bonding, most
surety companies require that a firm
present a record of experience to
substantiate its ability to perform the
job. This mandate often lands minorities
in the middle of a vicious circle. Since
a history of discrimination has
prevented many minority companies
from gaining experience in contracting,
they cannot get bonding. And since they
cannot get bonding, they cannot get
experience. As Congress has recognized,
this dilemma “‘serves to preclude
equitable minority business
participation in federal construction
contracts.” 115

Congress also has realized that
minorities are disadvantaged by their
exclusion from business networks that
facilitate bonding, because “‘firms tend
to give performance and payment bonds
to people they already know and not to

113 H.R. Rep. No. 870, 103d Cong., 2d Sess. 13
(1994).

114 40 U.S.C. §§270a—270e.

115 United States Congress, Federal Compliance
to Minority Set-Asides: Report to the Speaker, U.S.
House of Representatives, by the Congressional
Task Force on Minority Set-Asides 29 (1988). See
also H.R. Rep. No. 870, 103d Cong., 2d Sess. 14
(1994) (“Inability to obtain bonding is one of the top
three reasons that new minority small businesses
have difficulty procuring U.S. Government
contracts.”); Minority Business Participation in
Department of Transportation Projects: Hearing
Before a Subcomm. of the House Comm. on
Government Operations, 99th Cong., 1st Sess. 159
(1985) (statement of Sherman Brown) (“Virtually
everyone connected with the minority contracting
industry * * * apparently agrees that surety
bonding is one of the biggest obstacles in the
development of minority firms.”).

the new business person, especially if
the small business owner is a woman or
of a racial or ethnic minority.’” 116
Furthermore, Congress has considered
evidence indicating that bonding agents,
like lenders, inject racial biases into the
bonding process.117 Evidence of
discrimination in bonding also has been
accumulated in a number of state and
local studies.118 These problems have
made minority businesses significantly
less able to secure bonding on equal
terms with white-owned firms with the
same experience and credentials. For
example:

¢ A Louisiana study found that
minority firms were nearly twice as
likely to be rejected for bonding, three
times more likely to be rejected for
bonding for over $1 million, and on
average were charged higher rates for
the same bonding policies than white
firms with the same experience level.119

¢ An Atlanta study found that 66
percent of minority-owned construction

116 H.R. Rep. No. 870, 103d Cong. 2d Sess. 15
(1994).

117 See Discrimination in Surety Bonding:
Hearing Before the Subcomm. on Minority
Enterprise, Finance and Urban Development of the
House Comm. on Small Business, 103d Cong., 1st
Sess. 2 (1993) (statement by Rep. Kweisi Mfume)
(““Similarities between a banker’s ability to make
arbitrary credit decisions and a surety producer or
an underwriter’s capability of injecting personal
prejudice into the bonding process are compelling
indeed.”); City of Richmond v. J.A. Croson: Impact
and Response: Hearing Before the Subcomm. on
Urban and Minority-Owned Business Development
of the Senate Comm. on Small Business, 101st
Cong., 2d Sess. 40 (1990) (statement of Andrew
Brimmer); id. at 165-66 (statement of Edward
Bowen); Disadvantaged Business Set-Asides in
Transportation Construction Projects: Hearings
Before the Subcomm. on Procurement, Innovation
and Minority Enterprise Development of the House
Comm. on Small Business, 100th Cong., 2d Sess.
107 (1988) (statement of Marjorie Herter)
(“Discrimination against women and minorities in
the bonding market is quite prevalent”).

118 See Division of Minority and Women'’s
Business Development, Opportunity Denied! A
Study of Racial and Sexual Discrimination Related
to Government Contracting in New York State,
Executive Summary 57 (1992) (noting that 47
witnesses reported ‘‘specific incidents of racial
discrimination * * * in attempting to secure
performance bonds”); National Economic Research
Associates, The Utilization of Minority and Women-
Owned Business Enterprises by Alameda County
202, 212 (June 1992) (nearly 50 percent of minority
businesses reported experiencing bonding
discrimination); National Economic Research
Associates, The Utilization of Minority and Women-
Owned Businesses Enterprises by Costa County 231,
241 (May 1992) (noting evidence of bonding
discrimination); Board of Education of the City of
Chicago, Report Concerning Consideration of the
Revised Plan for Minority and Women Business
Enterprise Economic Participation 316 (1991)
(“Bonding is selectively and capriciously provided
or denied with the decision being 85 percent
subjective.””); Mason Tillman Associates,
Sacramento Municipal Utility District, M/WBE
Disparity Study 119, 135-43 (1990) (noting
evidence of bonding discrimination).

119 D J. Miller & Associates, State of Louisiana
Disparity Study Vol. 2, pp. 35-57 (June 1991).
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firms had been rejected for a bond in the
last three years, 73 percent of those
firms limited themselves exclusively to
contracts that did not require bonding,
and none of them had unlimited
bonding capacity. By contrast, less than
20 percent of nonminority firms had
unlimited bonding capacity.120

Another factor restricting the ability
of minority-owned businesses to
compete in both private and public
contracting is discrimination allowing
““non-minority subcontractors and
contractors [to get] special prices and
discounts from suppliers which [are]
not available to [minority]
purchasers.” 121 This drives up
anticipated costs, and therefore the bid,
for minority-owned businesses. A recent
survey reported that 56 percent of black
business owners, 30 percent of Hispanic
owners, and 11 percent of Asian
business owners had experienced
known instances of discrimination in
the form of higher quotes from
suppliers.122 Numerous other state and
local studies have reported similar
findings.123

120 Brimmer & Marshall, Public Policy and
Promotion of Minority Economic Development: City
of Atlanta and Fulton County, Georgia, Pt. I1l, 131—
38 (1990).

121 Cone Corp. v. Hillsborough County, 908 F.2d
908, 916 (11th Cir.) cert. denied, 498 U.S. 983
(1990). Evidence of pricing discrimination outside
the contracting setting indicates that the problem
cuts across the economy. For example, a recent
testing study of automobile purchases showed that,
on average, black men were charged nearly $1,000
more for cars than white men. lan Ayres, Fair
Driving: Gender and Race Discrimination in Retail
Car Negotiations, 104 Harv. L. Rev. 817 (1991).

122 National Economic Research Associates, The
Utilization of Minority and Woman-Owned
Businesses by the Regional Transportation District
(Denver Colorado): Final Report 16-23 (1992).

123 See National Economic Research Associates,
The State of Texas Disparity Study: A Report to the
Texas Legislature as Authorized by H.B. 2626, 73rd
Legislature 148 (1994) (Hispanic business owner
denied credit by supplier who told him that “we
only sell on a cash basis to people of your kind”);
D.J. Miller & Associates, Disparity Study for
Memphis/Shelby County Intergovernmental
Consortium 117 (1994) (“‘Other frequent complaints
pertaining to informal barriers included being
completely stopped by suppliers’ discriminatory
practices.”); BBC Research Associates, Disparity
Study for the City of Fort Worth 1X-20 (1993) (citing
evidence that suppliers discriminate against
minorities by “‘refus[ing] to sell or sell[ing] at higher
prices than [to] whites’’); Division of Minority and
Women'’s Business Development, Opportunity
Denied! A Study of Racial and Sexual
Discrimination Related to Government Contracting
in New York State, Executive Summary, 53 (1992)
(53 witnesses reported ‘‘specific incidents of racial
discrimination * * * where materials or equipment
suppliers would not extend the same payment
terms and discounts to them as they knew were
being made available to white male owned
contractors with the same financial histories”);
National Economic Research Associates, The
Utilization of Minority and Women-Owned Business
Enterprises by Alameda County 187 (1992) (41% of
minority-owned business respondents reported
experiencing discrimination in quotes from

In one glaring case, a firm in Georgia
began sending white employees to
purchase supplies posing as owners of
a white-owned company. The “white-
front” routinely received quotes on
supplies that were two thirds lower than
those quoted to the minority-owned
parent company.124 Another firm
entered into a joint venture with a white
firm and each obtained quotes from the
same supplier for the same project.
When the two firms compared the
quotes, they discovered that those given
to the minority-owned firm were so
much higher than those given to his
white joint venture partner that they
would have added 40 percent to the
final contract price.125

C. Evidence of the Impact of
Discriminatory Barriers on Minority
Opportunity in Contracting Markets:
State and Local Disparity Studies

In recent years, many state and local
governments have undertaken formal
studies to determine whether there is
evidence of racial discrimination in
their relevant contracting markets that
would justify the use of race-conscious
remedial measures in their procurement
activities. These studies—many of
which have been cited in the previous
sections of this memorandum—typically
contain extensive statistical analyses
that have revealed gross disparities
between the availability of minority-
owned businesses and the utilization of
such businesses in state and local
government procurement. Under the
rules established by the Supreme Court
in its 1989 Croson decision, which held
that affirmative action at the state and
local level is subject to strict scrutiny,
such disparities can give rise to an
inference of discrimination that can
serve as the foundation of race-
conscious remedial measures in
procurement.126 The studies also

suppliers); City of Dayton, Disparity Study 101
(1991) (citing evidence of discriminatory pricing);
D.J. Miller & Associates, City of St. Petersburg
Disparity Study 39—40 (1990) (“‘Discrimination by
suppliers has also prevented [minority-owned
businesses] from entering successful bids.”); Mason
Tillman Associates, Sacramento Municipal Utility
District, M/WBE Disparity Study 135-43 (1990).

124 Brimmer & Marshall, Public Policy and
Promotion of Minority Economic Development: City
of Atlanta and Fulton County, Georgia Pt. Il, 76
(1990).

125 BBC Research and Consulting, Regional
Disparity Study: City of Las Vegas IX-20 (1992).

126 |n describing what it takes for the government
to establish a remedial predicate in procurement,
the Court in Croson said that “[w]here there is a
significant statistical disparity between the number
of qualified minority contractors willing and able to
perform a particular service and the number of such
contractors actually engaged by the [government] or
the [government’s] prime contractors, an inference
of discriminatory exclusion could arise.” 488 U.S.
at 509.

generally contain anecdotal evidence
and expert opinion, developed in
hearings, surveys, and reports, that
bring the statistical evidence to life and
vividly illustrate the effects of
discrimination on procurement
opportunities for minorities.

The federal government obviously
purchases some goods and services that
state and local governments do not (e.g.,
space shuttles, naval warships). For the
most part, though, the federal
government does business in the same
contracting markets as state and local
governments. Therefore, the evidence in
state and local studies of the impact of
discriminatory barriers to minority
opportunity in contracting markets
throughout the country is relevant to the
question whether the federal
government has a compelling interest to
take remedial action in its own
procurement activities.127 Accordingly,
the Justice Department asked the Urban
Institute (Ul) to analyze the statistical
findings in the studies. On the strength
of the findings in 39 studies that it
considered, Ul has reached the
following conclusions: 128

* The studies show underutilization
by state and local governments of
African American, Latino, Asian and
Native American-owned businesses.
The pattern of disparity across
industries varies with racial and ethnic
groups. However, the median disparity
figures calculated by Ul demonstrate
disparities for all ethnic groups in every
industry.129

* Minority-owned businesses receive
on average only 59 cents of state and
local expenditures that those firms

127 The studies are also of particular relevance in
assessing the compelling interest for
congressionally-authorized affirmative action
measures in programs that provide federal funds to
state and local governments for use in their
procurement.

128To date, Ul has evaluated 56 of the studies.
Ultimately, Ul excluded 17 of the 56 studies from
its analysis, on the grounds that those studies do
not present disparity ratios; do not present tests of
statistical significance or number of contracts; do
not present separate results by industry; or do not
present disparity ratios based on government
contracting.

129UI’s findings of underutilization are predicated
on two different measures: the median disparity
ratio across all studies and the percent of studies
reporting substantial underutilization (defined as a
disparity ratio of less than 0.8). A disparity ratio is
the proportion of government contracting received
by minority-owned firms to the proportion of
available firms that are minority-owned. Thus, a
disparity ratio of 0.8 indicates that businesses
owned by members of a minority group received
only 80 cents of every dollar expected to be
allocated to them based on their availability. UI's
findings of disparity do not change substantially
when analysis is limited to studies with either a
large number of contracts or high availability. In
fact, in most instances, the disparity between
availability and utilization was greater in studies
that involve large numbers of contracts.
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would be expected to receive, based on
their availability. The median
disparities vary from 39 cents on the
dollar for firms owned by Native
Americans to 60 cents on the dollar for
firms owned by Asian-Americans.

* Minority firms are underutilized by
state and local governments in all of the
industry groups examined:
Construction, construction
subcontracting, goods, professional
services and other services. The largest
disparity between availability and
utilization was seen in the category of
‘““other services,” where minority firms
receive 51 cents for every dollar they
were expected to receive. The smallest
disparity was in the category of
construction subcontracting, where
minority firms still receive only 87 cents
for every dollar they would be expected
to receive.

An important corollary to Ul’s
findings is the experience following the
Supreme Court’s 1989 ruling in Croson.
In the immediate aftermath of that case,
state and local governments scaled back
or eliminated altogether affirmative
action programs that had been adopted
precisely to overcome discriminatory
barriers to minority opportunity and to
correct for chronic underutilization of
minority firms. As a result of this retreat
from affirmative action, minority
participation in state and local
procurement plummeted quickly. To
cite just a few examples:

« After the court of appeals decision
in Croson invalidating the City of
Richmond’s minority business program
in 1987, minority participation in
municipal construction contracts
dropped by 93 percent.130

¢ In Philadelphia, public works
subcontracts awarded to minority and
women-owned firms declined by 97
percent in the first full month after the
city’s program was suspended in
1990.131

¢ Awards to minority-owned
businesses in Hillsborough County,
Florida, fell by 99 percent after its
program was struck down by a court.132

e After Tampa suspended its
program, participation in city
contracting decreased by 99 percent for
African American-owned businesses
and 50 percent for Hispanic-owned
firms.133

¢ The suspension of San Jose’s
program in 1989 resulted in a drop of
over 80 percent in minority

130United States Commission on Minority
Business Development, Final Report 99 (1992).
131 |d

13214,
13|,

participation in the city’s prime
contracts.134

Together, the information in the state
and local studies, and the impact of the
cut-back in affirmative action at the
state and local level after Croson,
provide strong evidence that further
demonstrates the compelling interest for
affirmative action measures in federal
procurement. The information
documents that the private
discrimination discussed previously in
part 1l of this memorandum—
discrimination by trade unions,
employers, lenders, suppliers, prime
contractors, and bonding providers—
substantially impedes the ability of
minorities to compete on an equal
footing in public contracting markets.
And it these same discriminatory
barriers that impair minority
opportunity in federal procurement. The
information also indicates that, without
affirmative action, minorities would
tend to remain locked out of contracting
markets.

The information also helps to
illuminate what it is that Congress is
seeking to redress—and hence what
interests are served—through remedial
action in federal procurement. First,
Congress has a compelling interest in
exercising its constitutional power to
remedy the impact of private
discrimination on the ability of minority
businesses to compete in contracting
markets that is reflected in the studies.
Second, Congress has a compelling
interest in exercising its constitutional
power to redress the statistical
disparities reflected in the studies that
give rise to an inference of
discrimination by state and local
governments, or at minimum suggest
that those governments are
compounding the impact of private
discrimination through ostensibly
neutral procurement practices that
perpetuate barriers to minority
contracting opportunity.135 Finally,

134 BPA Economics, et al., MBE/WBE Disparity
Study for the City of San Jose, Vol. IIl, 118-19
(1990).

135 The role of state and local governments in
impeding contracting opportunities for minority
firms is most directly addressed through federal
programs that authorize recipients of federal funds
to take affirmative action in their procurement
activities. Those programs plainly are examples of
the exercise of Congress’ power under the
Fourteenth Amendment to remedy discrimination
by state and local governments. See Adarand, 115
S. Ct. at 2126 & n.9 (Stevens, J., dissenting). Since
that same state and local conduct constitutes an
impediment to minority opportunity in contracting
markets in which the federal government does
business, it also serves as a basis for affirmative
action measures in the federal government’s own
procurement. Therefore, those measures too entail
an exercise of Congress’ authority under the
Fourteenth Amendment. See id. at 2132 n.1 (Souter,
J., dissenting) (for purposes of exercise of Congress’

Congress has a compelling interest in
ensuring that expenditures by the
federal government do not inadvertently
subsidize the discrimination by private
and public actors that is reflected in the
studies.136 Were that to occur, the
federal government would itself become
a participant in that discrimination
through procurement practices that
serve to sustain impediments to
minority opportunity in national
contracting markets.

I11. Conclusion

As a nation, we have made substantial
progress in fulfilling the promise of
racial equality. In contracting markets
throughout the country, minorities now
have opportunities from which they
were wholly sealed off only a generation
ago. Affirmative action measures have
played an important part in this story.
However, the information compiled by
the Justice Department to date
demonstrates that racial discrimination
and its effects continue to impair the
ability of minority-owned businesses to
compete in the nation’s contracting
markets.

The evidence shows that the federal
government has a compelling interest in
eradicating the effects of two kinds of
discriminatory barriers: first,
discrimination by employers, unions,
and lenders that has hindered the ability
of members of racial minority groups to
form and develop businesses as an
initial matter; second, discrimination by
prime contractors, private sector
customers, business networks,
suppliers, and bonding companies that
raises the costs of doing business for
minority firms once they are formed,
and prevents them from competing on
an equal playing field with nonminority
businesses. This discrimination has
been, in many instances, deliberate and
overt. But it also can take a more subtle
form that is inadvertent and
unconscious. Either way, the
discrimination reflects practices that
work to maintain barriers to equal
opportunity.

The tangible effects of the
discriminatory barriers are documented
in scores of studies that reveal stark
disparities between minority availability
and minority utilization in state and
local procurement. In turn, the
disparities show that state and local
governments themselves are tangled in
this web through ostensibly neutral
procurement actions that perpetuate the

power under the Fourteenth Amendment, there is
no difference between programs in which “the
national government makes a construction contract
directly” and programs in which ‘it funnels
construction money through the states”).

136 See Croson, 488 U.S. at 492.
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discriminatory barriers. The very same
discriminatory barriers that block
contracting opportunities for minority-
owned businesses at the state and local
levels also operate at the federal level.
Without affirmative action in its
procurement, the federal government
might well become a participant in a
cycle of discrimination.

Affirmative action in federal
procurement is not the cure-all that will

eliminate all the obstacles that racial
discrimination presents for minority
businesses. No one remedial tool can
completely address the full dimension
of this problem. Laws proscribing
discrimination and general race-neutral
assistance to small businesses are
critical to the achievement of these
ends. But the evidence demonstrates
that such measures cannot pierce the

many layers of discrimination and its
effects that hinder the ability of
minorities to compete in our nation’s
contracting markets. Thus, there
remains today a compelling interest for
race-conscious affirmative action in
federal procurement.

[FR Doc. 96-13123 Filed 5-22-96; 8:45 am]
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