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representatives of the Program identify
themselves to vendor personnel.
* * * * *

Vendor means a sole proprietorship, a
partnership, a cooperative association,
or a corporation operating an individual
retail site authorized to provide
authorized supplemental foods to
participants under a retail food delivery
system. Each individual retail outlet
under a business entity which operates
more than one site constitutes a separate
vendor. Each vendor must have a fixed
location, except when the authorization
of mobile stores is necessary to meet the
special needs described in the State
agency’s State Plan in accordance with
§ 246.4(a)(14)(xiv).

Vendor authorization means the
process by which vendors who apply or
subsequently reapply for authorization
are assessed, selected, and enter into an
agreement with the State agency.

Vendor limiting criteria means criteria
established by the State agency to
determine the maximum number and
distribution of vendors to be authorized
in its jurisdiction pursuant to
§ 246.12(g)(2).

Vendor overcharge means a pattern of
intentionally or unintentionally
charging participants more for
authorized supplemental foods than
non-WIC customers or charging
participants more than the current shelf
or contract price.

Vendor selection criteria means the
criteria in § 246.12(g)(3) and any
additional criteria established by the
State agency to select individual
vendors for program authorization.

Vendor violation means any
intentional or unintentional actions of a
vendor (with or without the knowledge
of management) which violate the
Program statute or regulations or State
agency policies or procedures.

WIC means the Special Supplemental
Nutrition Program for Women, Infants
and Children authorized by section 17
of the Child Nutrition Act of 1966, 42
U.S.C. 1786.

3. In § 246.3:
a. Paragraph (e)(5) is redesignated as

paragraph (e)(6); and
b. A new paragraph (e)(5) is added to

read as follows:

§ 246.3 Administration.

* * * * *
(e) * * *
(5) For State agencies which

anticipate 50 or more authorized
vendors as of October 1 of each fiscal
year, one full-time or equivalent vendor
management specialist. State agencies
which anticipate fewer than 50
authorized vendors as of that date shall

designate a staff person responsible for
vendor management.
* * * * *

4. In § 246.4:
a. Paragraphs (a)(14)(ii), (a)(14)(iii),

(a)(14)(iv), and (a)(14)(vi) are revised;
b. In paragraphs (a)(14)(vii),

(a)(14)(viii), and (a)(17) are amended by
removing the words ‘‘food vendors’’ and
adding in their place the word
‘‘vendors’’;

c. In paragraph (a)(14)(ix) the word
‘‘and’’ at the end is removed;

d. In paragraphs (a)(14)(x) and (xi) the
periods at the end are removed and
semicolons added in their place;

e. New paragraphs (a)(14)(xii) through
(a)(14)(xv) are added; and

f. The first sentence of paragraph
(a)(15) is revised.

The revisions and additions read as
follows:

§ 246.4 State plan.
(a) * * *
(14) * * *
(ii) Vendor limiting criteria and any

vendor selection criteria established by
the State agency in addition to the
selection criteria required by
§ 246.12(g)(3);

(iii) A sample vendor agreement,
including the sanction schedule;

(iv) The system for monitoring
vendors to ensure compliance and
prevent fraud, waste, and program
noncompliance, and the State agency’s
plans for improvement in the coming
year. The State agency shall also include
the criteria it will use to determine
which vendors will receive routine
monitoring visits. State agencies which
intend to delegate any aspect of vendor
monitoring responsibilities to a local
agency or contractor shall describe the
State agency supervision and training
which will be provided to ensure the
uniformity and quality of vendor
monitoring efforts;
* * * * *

(vi) Where food instruments are used,
a facsimile of the food instrument and
a description of the system the State
agency will use to account for the
disposition of food instruments in
accordance with § 246.12(q);
* * * * *

(xii) The procedures the State agency
will use to train vendors in accordance
with § 246.12(i). State agencies which
intend to delegate any aspect of training
to a local agency, contractor, or vendor
representative shall describe the State
agency supervision and instruction
which will be provided to ensure the
uniformity and quality of vendor
training;

(xiii) A description of the State
agency’s system for ensuring food

instrument security in accordance with
§ 246.12(p);

(xiv) A description of the State
agency’s participant access
determination criteria consistent with
§ 246.12(l)(8); and

(xv) The special needs necessitating
the authorization of mobile stores, if the
State agency chooses to authorize such
stores.

(15) Plans to prevent and identify
dual participation in accordance with
§ 246.7(l)(1)(i) and (l)(1)(ii) * * *
* * * * *

5. In § 246.7:
a. In paragraph (h)(1)(i), the reference

to ‘‘§ 246.12(k)(2)’’ is removed, and a
reference to ‘‘§ 246.12(u)’’ is added in its
place; and

b. Paragraph (l)(1)(i) through (l)(1)(iv)
is revised.

The revision reads as follows:

§ 246.7 Certification of participants.

* * * * *
(l) * * *
(1) * * *
(i) In conjunction with WIC local

agencies, the prevention and
identification of dual participation
within each local agency and between
local agencies under the State agency’s
jurisdiction, including the quarterly
identification of dual participation;

(ii) In areas where a local agency
serves the same population as an Indian
State agency or a CSFP agency, and
where geographical or other factors
make it likely that participants travel
regularly between contiguous local
service areas located across State agency
borders, entering into an agreement with
the other agency for the detection and
prevention of dual participation. The
agreement must be made in writing and
included in the State Plan;

(iii) Immediate disqualification from
one of the programs or clinics for
participants found in violation due to
dual participation;

(iv) In cases of dual participation
resulting from intentional
misrepresentation, the collection of
improperly issued benefits in
accordance with § 246.23(c)(1) and
disqualification from both programs in
accordance with § 246.12(u)(2).
* * * * *

6. Section 246.12 is revised to read as
follows:

§ 246.12 Food delivery systems.
(a) General. This section sets forth

design and operational requirements for
food delivery systems. In recognition of
emergent electronic benefits transfer
(EBT) technology, FNS may, on a case-
by-case basis, modify regulatory
provisions which FNS determines
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unnecessarily duplicate the
accountability capabilities inherent in
the particular EBT system.

(1) The State agency is responsible for
the fiscal management of, and
accountability for, food delivery systems
under its jurisdiction.

(2) The State agency shall design all
food delivery systems to be used by
local agencies under its jurisdiction.

(3) FNS may, for a stated cause and
by written notice, require revision of a
proposed or operating food delivery
system and will allow a reasonable time
for the State agency to effect such a
revision.

(4) All contracts or agreements
entered into by the State or local agency
for the management or operation of food
delivery systems shall be in
conformance with the requirements of
Part 3016 of this title.

(b) Uniform food delivery systems.
The State agency may operate up to
three types of food delivery systems
within its jurisdiction—retail, home
delivery, or direct distribution. Each
system shall be procedurally uniform
within the jurisdiction of the State
agency and shall ensure adequate
participant access to supplemental
foods. When used, food instruments
shall be uniform within each type of
system. The State agency shall permit
only authorized vendors, home food
delivery contractors, and direct
distribution sites to redeem food
instruments.

(c) Free of charge. State and local
agencies shall provide participants the
Program’s supplemental foods free of
charge.

(d) Compatibility of food delivery
system. The State agency shall ensure
that the food delivery system(s) selected
is compatible with delivery of health
and nutrition education services to
participants.

(e) Retail food delivery systems:
General. Retail food delivery systems
are systems in which participants obtain
supplemental foods by submitting a
food instrument to an authorized
vendor.

(f) Retail food delivery systems: Food
instrument requirements. (1) State
agencies using retail food delivery
systems shall use food instruments and
the food instruments shall comply with
the requirements of this paragraph (f).

(2) Each printed food instrument shall
clearly bear on its face the following
information:

(i) The supplemental foods authorized
to be obtained with the food instrument;

(ii) The first date on which the food
instrument may be used by the
participant to obtain supplemental
foods.

(iii) The last date by which the
participant may use the food instrument
to obtain supplemental foods. This date
shall be a minimum of 30 days from the
first date on which it may be used, or,
for the participant’s first month of
issuance, it may be the end of the month
or cycle for which the food instrument
is valid. Rather than entering a specific
expiration date on each instrument, all
instruments may be printed with a
notice that the participant must transact
them within a specified number of days
after the first date on which the food
instrument may be used.

(iv) The date by which the vendor
must redeem the food instrument. This
date shall be no more than 90 days from
the first date on which the food
instrument may be used. If the date is
fewer than 90 days, then the State
agency shall ensure that the time
allotted provides the vendor sufficient
time to redeem the food instruments
without undue burden.

(v) A unique and sequential serial
number.

(vi) At the discretion of the State
agency, a maximum purchase price
which is higher than the price of the
supplemental food for which it will be
used, but low enough to be a reasonable
protection against potential loss of
funds. When the maximum value is
shown, the space for the actual value of
the supplemental foods obtained shall
be clearly distinguishable. For example,
the words ‘‘actual amount of sale’’ could
be printed larger and in a different area
of the food instrument than the
maximum value.

(vii) A signature space in which the
participant or proxy must sign at the
time the supplemental foods are
obtained.

(3) The State agency shall implement
procedures to ensure every redeemed
food instrument can be identified by the
vendor which redeemed the food
instrument. Each individual vendor in a
chain participating in the Program shall
be separately identified. The State
agency may identify vendors by
requiring that all authorized vendors
stamp their names and/or enter a vendor
identification number on all redeemed
food instruments prior to submission.

(g) Retail food delivery systems:
Vendor authorization. (1) The State
agency shall authorize an appropriate
number and distribution of vendors in
order to ensure adequate participant
access to supplemental foods and to
ensure effective State agency
management, oversight, and review of
authorized vendors in its jurisdiction.

(2) The State agency shall develop
and implement criteria to limit the
number of vendors to be authorized and

establish their distribution. This system
shall ensure adequate participant access
and effective management, oversight,
and review of authorized vendors in
their jurisdiction. When developing
limiting criteria, the State agency shall
consider, at a minimum, participant
access in terms of participant-to-vendor
ratios based on population density,
distribution of participants, location of
local agencies and clinics, and
availability of public transportation and
road systems to the WIC population.
The State agency shall apply its limiting
criteria consistently throughout its
jurisdiction taking into account varying
geographic and other characteristics
within the jurisdiction. The State
agency shall establish a system for
revising and/or reapplying its limiting
criteria whenever it determines that
relevant demographic shifts or
significant changes in caseload
allocation make such action necessary.

(3) The State agency shall develop
and implement criteria to select
vendors. The State agency shall apply
its selection criteria consistently
throughout its jurisdiction. The State
agency may reassess any authorized
vendor using these criteria at any time
during the vendor’s agreement period
and shall terminate the agreements with
those vendors that fail to meet them. In
applying the criteria set forth in
paragraphs (g)(3)(iii) through (g)(3)(vi) of
this section, the State agency may rely
on facts already known to it and
representations made by applicant
vendors; the State agency is not required
to establish a formal system of
background checks for applicant
vendors. The selection criteria shall
include:

(i) Competitive price;
(ii) Minimum variety and quantity of

authorized supplemental foods;
(iii) Lack of a record of a criminal

conviction or civil judgment of the
applicant vendor or any person
currently associated with the vendor as
an owner, officer, director, or partner
for: commission of fraud or a criminal
offense in connection with obtaining,
attempting to obtain, or performing a
public or private agreement or
transaction; violation of Federal or State
antitrust statutes, including those
proscribing price fixing between
competitors, allocation of customers
between competitors, and bid rigging;
commission of embezzlement, theft,
forgery, bribery, falsification or
destruction of records, making false
statements, receiving stolen property,
making false claims, or obstruction of
justice; or, commission of any other
offense indicating a lack of business
integrity or business honesty of the
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vendor or its owner, officer, director, or
partner;

(iv) Lack of a history, during a period
preceding the date of application
specified by the State agency (but not
less than one year and not more than six
years), of serious vendor violations
resulting from the acts of omissions by
the applicant vendor or any person
currently associated with the vendor as
an owner, officer, director, or partner,
except that the time limit established by
the State agency shall not apply to a
vendor violation which results in a
criminal conviction or civil judgment
described in paragraph (e)(3)(iii) of this
section. Serious vendor violations
include: being subject to any of the
vendor sanctions established in
paragraph (l)(1) of this section and
failure to participate in the annual
training required by paragraph (i) of this
section;

(v) Lack of a history, during a period
preceding the date of application
specified by the State agency (but not
less than one year and not more than six
years), of serious Food Stamp Program
violations by the applicant vendor or
any person currently associated with the
vendor as an owner, officer, director, or
partner, except that the time limit
established by the State agency shall not
apply to a Food Stamp Program
violation which results in a criminal
conviction or civil judgment described
in paragraph (g)(3)(iii) of this section.
Serious Food Stamp Program violations
include: withdrawal of Food Stamp
Program authorization for reasons of
program noncompliance; a Food Stamp
Program disqualification which is in
effect at any time during this period;
and assessment of a Food Stamp
Program civil money penalty for
hardship during this period; and

(vi) Not being currently disqualified
from participation in the Food Stamp
Program or, if a Food Stamp Program
civil money penalty for hardship has
been assessed, the period of the
disqualification that would otherwise
have been imposed has expired.

(4) The State agency shall not
authorize an applicant vendor if the
State agency determines the store has
been sold by its previous owner in an
attempt to circumvent a WIC sanction.
The State agency may consider such
factors as whether the applicant store
was sold to a relative by blood or
marriage of the previous owner(s) or
sold to any individual or organization
for less than its fair market value.

(5) The State agency is encouraged to
consider the impact of authorization
decisions on small businesses.

(6) The State agency may limit the
periods during which applications for

authorization from vendors will be
accepted and processed, except that
applications shall be accepted and
processed at least once every three
years. The State agency shall develop
procedures for processing individual
vendor applications outside of its
timeframes for use when it determines
there will be inadequate participant
access unless additional vendors are
authorized.

(7) At the time a vendor applies for
authorization, the State agency shall
collect the vendor’s Food Stamp
Program authorization number if the
applicant vendor participates in that
program. In addition, the State agency
also shall collect the vendor’s current
shelf prices of authorized supplemental
foods, unless the State agency uses
competitive bidding to set vendor prices
for such foods.

(h) Retail food delivery systems:
Vendor agreements. (1) The State
agency shall enter into written
agreements with all authorized vendors.
The agreements shall be for a period not
to exceed three years. The agreement
shall be signed by a representative who
has legal authority to obligate the
vendor and a representative of the State
agency. When the vendor representative
is obligating more than one vendor, all
vendors shall be specified in the
agreement. When more than one vendor
is specified in the agreement, an
individual vendor may be added or
deleted without affecting the remaining
vendors. The State agency shall require
vendors to reapply at the expiration of
their agreements and shall provide
vendors with not less than 15 days
advance written notice of the expiration
of their agreements.

(2) The State agency shall use a
standard vendor agreement throughout
its jurisdiction, though the State agency
may make exceptions to meet unique
circumstances and must document the
reasons.

(3) The vendor agreement shall
contain the following specifications,
although the State agency may
determine the exact wording to be used:

(i) The vendor shall accept food
instruments only from participants or
their proxies.

(ii) The vendor shall provide
participants only the supplemental
foods listed on the food instrument. The
vendor shall not substitute other foods
or non-food items not listed on the food
instrument, or provide cash in lieu of
the listed supplemental foods. The
vendor shall not give credit, including
rainchecks, for supplemental foods
listed on the food instruments, give
refunds for supplemental foods obtained
by participants with food instruments,

or permit exchanges for supplemental
foods obtained by participants except
for identical supplemental foods.

(iii) The vendor shall accept food
instruments from a participant only
within the allowed time period, and
submit them for payment within the
allowed time period.

(iv) For printed food instruments, the
vendor shall ensure the participant or
proxy signs the food instrument and
that the purchase price is entered on the
food instrument before the participant
or proxy signs it. In EBT systems, a
Personal Identification Number (PIN)
may be used in lieu of a signature.

(v) The vendor shall offer program
participants the same courtesies as
offered to other customers.

(vi) The vendor shall comply with the
nondiscrimination provisions of
Departmental regulations (Parts 15, 15a
and 15b of this title).

(vii) The vendor shall not collect sales
tax on WIC food purchases.

(viii) The vendor shall not charge the
State agency more than the price
charged other customers or the current
shelf price, whichever is less, or, when
the State agency uses competitive
bidding to set vendor prices, the
contract price. In no case may the
vendor charge the State agency more
than the competitive price limitation
applicable to the area in which the
vendor is located.

(ix) The vendor shall reimburse the
State agency upon demand, or will have
its payment from the State agency
reduced, for the value of each vendor
overcharge or other error. The State
agency may collect the full redeemed
value for each food instrument that
contained a vendor overcharge or other
error. The State agency may offset any
amount owed by the vendor to the State
agency against subsequent amounts to
be paid to the vendor.

(x) The vendor shall not seek
restitution from participants for food
instruments not paid or partially paid
by the State agency.

(xi) The manager of the vendor or
other member of management shall
participate in training prior to, or at the
time of, the vendor’s first authorization
and annually thereafter, and sign and
date a receipt acknowledging
understanding of the training given. At
least once during the agreement period
such training will be face-to-face.
Failure to participate in the annual
training is a serious vendor violation
that precludes subsequent authorization
of the vendor. The State agency shall
have sole discretion to determine the
date, time, and place of all training,
except that the vendor shall have at
least one opportunity to attend annual
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training on an alternative date
established by the State agency. The
State agency may, at its discretion, offer
additional alternative training dates.

(xii) The vendor shall inform and
train cashiers and other staff on program
requirements.

(xiii) The vendor shall be accountable
for actions of employees in the handling
of food instruments.

(xiv) The vendor may be monitored
for compliance with program rules.

(xv) The vendor shall maintain
inventory records used for Federal tax
reporting purposes and other records
the State agency may require, for a
period of time specified by the State
agency. Upon request, the vendor shall
make available to representatives of the
State agency, the Department, and the
Comptroller General of the United
States, at any reasonable time and place
for inspection and audit, all food
instruments in the vendor’s possession
and all program-related records.

(xvi) Either the State agency or the
vendor may terminate the agreement for
cause after providing advance written
notice within a timeframe established
by the State agency, which may not be
less than 15 days.

(xvii) The vendor shall give the State
agency at least 45 days advance
notification, in writing, of a change in
vendor ownership, store location, or
cessation of operations. In such
instances, the vendor agreement shall be
terminated, except that the State agency
may permit vendors to move short
distances without voiding the
agreement. Changes in business
structure (such as a corporate
reorganization) without any change in
ownership do not constitute a change of
ownership.

(xviii) In addition to claims
collection, the vendor may be
sanctioned for vendor violations in
accordance with the State agency’s
sanction schedule.

(xix) The vendor’s agreement will be
terminated if a conflict of interest is
identified between the vendor and the
State or local agencies.

(xx) A vendor who commits fraud or
abuse in the Program is liable to
prosecution under applicable Federal,
State or local laws. Under § 246.23(d) of
the regulations, those who have
willfully misapplied, stolen or
fraudulently obtained program funds
shall be subject to a fine of not more
than $10,000 or imprisonment for not
more than five years or both, if the value
of the funds is $100 or more. If the value
is less than $100, the penalties are a fine
of not more than $1,000 or
imprisonment for not more than one
year or both.

(xxi) The vendor agreement does not
constitute a license or a property
interest. If the vendor wishes to
continue to be authorized beyond the
period of its current agreement, the
vendor must reapply for authorization.
A vendor that has been disqualified for
a period of time less than the remaining
term of its vendor agreement may
resume participation in the WIC
Program upon completion of its
disqualification period for the duration
of the agreement without reapplying. If
the vendor agreement expires before the
vendor has served out the full
disqualification period, and the vendor
wishes to again participate in the
Program, the vendor must apply to be
authorized. In all cases, the vendor’s
new application will be subject to the
State agency’s selection and limiting
criteria in effect at the time of the
reapplication.

(xxii) The vendor shall be bound by
any changes in the Program statute and
regulations and State policies and
procedures, including changes in
selection criteria if the State agency
chooses to reassess the vendor during
the agreement period.

(xxiii) Disqualification from the WIC
Program may result in disqualification
as a retailer in the Food Stamp Program.
Such disqualification may not be subject
to administrative or judicial review
under the Food Stamp Program.

(4) The State agency shall include in
the vendor agreement the sanction
schedule, which must be consistent
with paragraph (l) of this section.

(5) The State agency shall include in
the vendor agreement a list of the
actions a vendor may appeal and a copy
of the State agency’s administrative
review procedures, which are consistent
with § 246.18.

(i) Retail food delivery systems:
Vendor training. (1) The State agency
shall provide training to all vendors
prior to, or at the time of, initial
authorization of a vendor, and annually
thereafter. The training shall be
designed to prevent program
noncompliance and errors to improve
program service. At the initial
authorization of a new vendor, the
training provided shall be face-to-face
and on the site of the vendor. At least
once during each subsequent agreement
period, the State agency shall require
that vendors attend face-to-face training
at the site of the vendor or at another
location. Both the initial training of a
new vendor and the subsequent face-to-
face training may fulfill the annual
training requirement for the year in
which it is given.

(2) The annual training shall include
instruction in the purpose of the WIC

Program; the varieties of supplemental
foods authorized by the State agency;
the minimum varieties and quantities of
authorized supplemental foods that
must be stocked by vendors; the
procedures for transacting food
instruments at the time of purchase and
submitting food instruments for
payment; the vendor sanction system;
the vendor complaint process; the terms
of the vendor agreement; and the claims
collection procedures.

(3) The State agency may delegate the
training to a local agency, a contractor,
or a vendor representative if the State
agency indicates its intention to do so
in its State Plan in accordance with
§ 246.4(a)(14)(xii). In such cases, the
State agency shall provide supervision
and instruction to ensure the uniformity
and quality of vendor training.

(4) The State agency shall ensure that
the content of annual training is
documented, including the signed
vendor receipts required in paragraph
(h)(3)(xi) of this section, and that each
vendor signs and dates a receipt for
annual training.

(j) Retail food delivery systems:
Monitoring vendors and identifying
high-risk vendors. (1) The State agency
shall design and implement a system for
monitoring vendors within its
jurisdiction. The State agency may
delegate the monitoring to a local
agency or a contractor if the State
agency indicates its intention to do so
in its State Plan in accordance with
§ 246.4(a)(14)(iv). In such cases, the
State agency shall provide supervision
and training to ensure the uniformity
and quality of the monitoring.

(2) The State agency shall identify
high-risk vendors using criteria
developed by FNS. FNS will not change
these criteria more frequently than once
every 2 years and will provide advance
notification of changes 1 year prior to
implementation. The State agency may
develop and implement additional
criteria.

(3)(i) The State agency shall conduct
compliance buys or inventory audits on
a minimum of 10 percent of the number
of vendors authorized by the State
agency as of October l of each fiscal
year. The State agency shall conduct
compliance buys or inventory audits on
all high-risk vendors up to the 10
percent minimum, except that the State
agency may waive a compliance buy or
inventory audit on a high-risk vendor if
it documents that the vendor is under
investigation by a Federal, State or local
law enforcement agency or that some
other compelling reason exists for not
conducting a compliance buy or
inventory audit. An investigation of a
high-risk vendor shall be considered
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complete when the State agency
determines that a sufficient number of
compliance buys have been conducted
to provide evidence of program
noncompliance; when three compliance
buys are conducted in which no
program violations are found within a
12-month period; or when an inventory
audit has been completed.

(ii) If fewer that 10 percent of the
State agency’s authorized vendors are
identified as high-risk and not exempted
from monitoring under paragraph (j)(2)
of this section, the State agency shall
randomly select additional vendors
upon which to conduct compliance
buys or inventory audits sufficient to
meet the 10-percent minimum. An
investigation of a randomly selected
vendor shall be considered complete
when, in the judgment of the State
agency, sufficient evidence exists to
determine whether or not the vendor is
complying with program requirements.

(iii) If more than 10 percent of the
State agency’s authorized vendors are
identified as high-risk and not exempted
from monitoring under paragraph (j)(2)
of this section, the State agency shall
prioritize such vendors so as to perform
compliance buys or inventory audits on
those determined to have the greatest
potential for program noncompliance
and loss.

(4) For each fiscal year, the State
agency shall send to FNS a summary of
the results of vendor monitoring
containing information stipulated by
FNS. The report shall be sent by
February 1 of the following fiscal year.
Plans for improvement in the coming
year shall be included in the State Plan,
in accordance with the requirements of
§ 246.4(a)(14)(iv).

(5) The State agency shall document
the following information for all
monitoring visits, including compliance
buys, inventory audits, and routine
monitoring visits: the vendor’s name
and address; the date of the visit or
inventory audit; the name(s) and
signature(s) of the reviewer(s); and the
nature of the problem(s) detected or the
observation that the vendor appears to
be in compliance with program
requirements. For compliance buys, the
State agency shall also document: the
date of the buy; a description of the
cashier involved in each transaction; the
types and quantities of items purchased,
shelf prices or contract prices, and price
charged for each item purchased, if
available; and the final disposition of all
items as either destroyed, donated,
provided to other authorities, or kept as
evidence. Shelf or contract price
information may be obtained prior to,
during, or subsequent to the compliance
buy.

(k) Retail food delivery systems:
Vendor claims. (1) The State agency
shall design and implement a system to
identify vendor overcharges and other
errors on redeemed food instruments
not less frequently than quarterly. For
printed food instruments, this system
shall detect the following errors:
purchase price missing, participant or
proxy signature missing, vendor
identification missing, redemption of
expired food instruments, and, as
appropriate, altered prices. The State
agency shall implement procedures to
reduce the number of errors where
possible.

(2) The State agency may withhold or
collect from the vendor the entire
redeemed value of food instruments
identified as containing a vendor
overcharge or other error.

(3) The State agency shall also assess
claims resulting from vendor violations
identified in inventory audits or other
reviews.

(4) The State agency shall initiate
collection action within 90 days of the
date of detection. Collection action may
include offset.

(5) When payment for a food
instrument is denied or delayed, or a
claim for reimbursement is assessed, the
State agency shall provide the vendor an
opportunity to provide justification or
correction. For example, if the actual
price is missing, the vendor may
demonstrate what price should have
been included. If the State agency is
satisfied with the correction or
justification, it shall provide payment or
adjust the claim accordingly.

(6) With justification and
documentation, the State agency may
pay vendors for food instruments
redeemed after the expiration date. If
the total value of the food instruments
submitted at one time exceeds $200.00,
payment may not be made without the
approval of the FNS Regional Office.

(l) Retail food delivery systems:
Vendor sanctions—(1) Mandatory
vendor sanctions.

(i) Permanent disqualification. The
State agency shall permanently
disqualify a vendor convicted of
trafficking in food instruments or selling
firearms, ammunition, explosives, or
controlled substances (as defined in
section 102 of the Controlled Substances
Act (21 U.S.C. 802)) in exchange for
food instruments. A vendor shall not be
entitled to receive any compensation for
revenues lost as a result of such
violation. If reflected in its State Plan,
the State agency shall impose a civil
money penalty in lieu of a
disqualification for this violation when
it determines, in its sole discretion, and
documents that—

(A) Disqualification of the vendor
would result in inadequate participant
access; or

(B) The vendor had, at the time of the
violation, an effective policy and
program in effect to prevent trafficking;
and the ownership of the vendor was
not aware of, did not approve of, and
was not involved in the conduct of the
violation.

(ii) Six-year disqualification. The
State agency shall disqualify a vendor
for six years for: one incidence of
buying or selling food instruments for
cash (trafficking); or one incidence of
selling firearms, ammunition,
explosives, or controlled substances as
defined in 21 U.S.C. 802, in exchange
for food instruments.

(iii) Three-year disqualification. The
State agency shall disqualify a vendor
for three years for:

(A) One incidence of the sale of
alcohol or alcoholic beverages or
tobacco products in exchange for food
instruments; or

(B) A pattern of claiming
reimbursement for the sale of an amount
of a specific supplemental food item
which exceeds the store’s documented
inventory of that supplemental food
item for a specific period of time; or

(C) A pattern of charging participants
more for supplemental food than non-
WIC customers or charging participants
more than the current shelf or contract
price; or

(D) A pattern of receiving, transacting
and/or redeeming food instruments
outside of authorized channels,
including the use of an unauthorized
vendor and/or an unauthorized person;
or

(E) A pattern of charging for
supplemental food not received by the
participant; or

(F) A pattern of providing credit or
non-food items, other than alcohol,
alcoholic beverages, tobacco products,
cash, firearms, ammunition, explosives,
or controlled substances as defined in
21 U.S.C. 802, in exchange for food
instruments.

(iv) One-year disqualification. The
State agency shall disqualify a vendor
for one year for a pattern of providing
unauthorized food items in exchange for
food instruments, including charging for
supplemental food provided in excess of
those listed on the food instrument.

(v) Second mandatory sanction. When
a vendor, who previously has been
assessed a sanction for any of the
violations in paragraphs (l)(1)(ii)
through (l)(1)(iv) of this section, receives
another sanction for any of these
violations, the State agency shall double
the second sanction. Civil money
penalties may only be doubled up to the
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limits allowed under paragraph
(l)(1)(x)(C) of this section.

(vi) Third or subsequent mandatory
sanction. When a vendor, who
previously has been assessed two or
more sanctions for any of the violations
listed in paragraphs (l)(1)(ii) through
(l)(1)(iv) of this section, receives another
sanction for any of these violations, the
State agency shall double the third
sanction and all subsequent sanctions.
The State agency shall not impose civil
money penalties in lieu of
disqualification for third or subsequent
sanctions for violations listed in
paragraphs (l)(1)(ii) through (l)(1)(iv) of
this section.

(vii) Disqualification based on a Food
Stamp Program disqualification. The
State agency shall disqualify a vendor
who has been disqualified from the
Food Stamp Program. The
disqualification shall be for the same
length of time as the Food Stamp
Program disqualification, may begin at a
later date than the Food Stamp Program
disqualification, and shall not be subject
to administrative or judicial review
under the WIC Program.

(viii) Voluntary withdrawal or
nonrenewal of agreement. The State
agency shall not accept voluntary
withdrawal of the vendor from the
Program as an alternative to
disqualification for the violations listed
in paragraphs (l)(1)(i) through (l)(1)(iv)
of this section, but shall enter the
disqualification on the record. In
addition, the State agency shall not use
nonrenewal of the vendor agreement as
an alternative to disqualification.

(ix) Participant access
determinations. Prior to disqualifying a
vendor for a Food Stamp Program
disqualification pursuant to paragraph
(l)(1)(vii) of this section or for any of the
violations listed in paragraphs (l)(1)(ii)
through (l)(1)(iv) of this section, the
State agency shall determine if
disqualification of the vendor would
result in inadequate participant access.
If the State agency determines that
disqualification of the vendor would
result in inadequate participant access,
the State agency shall impose a civil
money penalty in lieu of
disqualification. However, as provided
in paragraph (l)(1)(vi) of this section, the
State agency shall not impose a civil
money penalty in lieu of
disqualification for third or subsequent
sanctions for violations in paragraphs
(l)(1)(ii) through (l)(1)(iv) of this section.
The State agency shall include
documentation of its participant access
determination and any supporting
documentation in the file of each
vendor who is disqualified or receives a

civil money penalty in lieu of
disqualification.

(x) Civil money penalty formula. For
each violation subject to a mandatory
sanction, the State agency shall use the
following formula to calculate a civil
money penalty imposed in lieu of
disqualification:

(A) Determine the vendor’s average
monthly redemptions for at least the 6-
month period ending with the month
immediately preceding the month
during which the notice of
administrative action is dated;

(B) Multiply the average monthly
redemptions figure by 10 percent (.10);

(C) Multiply the product from
paragraph (l)(1)(x)(B) of this section by
the number of months for which the
store would have been disqualified.
This is the amount of the civil money
penalty, provided that the civil money
penalty shall not exceed $10,000 for
each violation. For a violation that
warrants permanent disqualification,
the amount of the civil money penalty
shall be $10,000. When during the
course of a single investigation the State
agency determines a vendor has
committed multiple violations, the State
agency shall impose a CMP for each
violation. The total amount of civil
money penalties imposed for violations
investigated as part of a single
investigation shall not exceed $40,000.

(xi) Notification to FNS. The State
agency shall provide the appropriate
FNS office with a copy of the notice of
administrative action and information
on vendors it has either disqualified or
imposed a civil money penalty in lieu
of disqualification for any of the
violations listed in paragraphs (l)(1)(i)
through (l)(1)(iv) of this section. This
information shall include the name of
the vendor, address, identification
number, the type of violation(s), and the
length of disqualification or the length
of the disqualification corresponding to
the violation for which the civil money
penalty was assessed, and shall be
provided within 15 days after the
vendor’s opportunity to file for a WIC
administrative review has expired or all
of the vendor’s WIC administrative
reviews have been completed.

(xii) Multiple violations during a
single investigation. When during the
course of a single investigation the State
agency determines a vendor has
committed multiple violations (which
may include violations subject to State
agency sanctions), the State agency shall
disqualify the vendor for the period
corresponding to the most serious
mandatory violation. However, the State
agency shall include all violations in the
notice of administration action. If a
mandatory sanction is not upheld on

appeal, then the State agency may
impose a State agency-established
sanction.

(2) State agency vendor sanctions. (i)
The State agency may impose sanctions
for violations that are not specified in
paragraphs (l)(1)(i) through (l)(1)(iv) of
this section as long as such violations
and sanctions are included in the
vendor agreement. State agency
sanctions may include disqualifications,
civil money penalties assessed in lieu of
disqualification, and fines. The total
period of disqualification imposed for
State agency violations investigated as
part of a single investigation may not
exceed one year. A civil money penalty
or fine shall not exceed $10,000 for each
violation. The total amount of civil
money penalties imposed for violations
investigated as part of a single
investigation shall not exceed $40,000.

(ii) The State agency may disqualify a
vendor who has been assessed a civil
money penalty for hardship in the Food
Stamp Program, as provided under
§ 278.6 of this chapter. The length of
such disqualification shall correspond
to the period for which the vendor
would otherwise have been disqualified
in the Food Stamp Program. If a State
agency decides to exercise this option,
the State agency shall:

(A) Include notification that it will
take such disqualification action in its
vendor agreement, in accordance with
paragraph (f)(4) of this section; and

(B) Determine if disqualification of
the vendor would result in inadequate
participant access in accordance with
paragraph (l)(8) of this section. If the
State agency determines that
disqualification of the vendor would
result in inadequate participant access,
the State agency shall not disqualify the
vendor or impose a civil money penalty
in lieu of disqualification. The State
agency shall include documentation of
its participant access determination and
any supporting documentation in each
vendor’s file.

(3) Prior warning. The State agency
does not have to provide the vendor
with prior warning that violations were
occurring before imposing any of the
sanctions in this paragraph (l).

(4) Appeal procedures. The State
agency shall provide adequate
procedures for vendors to appeal a
disqualification from participation
under the Program as specified in
§ 246.18.

(5) Installment plans. The State
agency may use installment plans for
the collection of civil money penalties
and fines.

(6) Failure to pay a civil money
penalty. If a vendor does not pay, only
partially pays, or fails to timely pay a
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civil money penalty assessed in lieu of
disqualification, the State agency shall
disqualify the vendor for the length of
the disqualification corresponding to
the violation for which the civil money
penalty was assessed (for a period
corresponding to the most serious
violation in cases where a mandatory
sanction included the imposition of
multiple civil money penalties as a
result of a single investigation).

(7) Actions in addition to sanctions.
Vendors may be subject to actions in
addition to the sanctions in this section,
such as claims for improper or
overcharged food instruments and
penalties outlined in § 246.23, in the
case of deliberate fraud.

(8) Participant access determination
criteria. When making participant
access determinations, the State agency
shall consider, at a minimum, the
availability of other authorized vendors
in the same area as the violative vendor
and any geographic barriers to using
such vendors.

(m) Home food delivery systems.
Home food delivery systems are systems
in which food is delivered to the
participant’s home. Systems for home
delivery of food shall provide for:

(1) Procurement of supplemental
foods in accordance with § 246.24,
which may entail measures such as the
purchase of food in bulk lots by the
State agency and the use of discounts
that are available to States.

(2) The accountable delivery of
supplemental foods to participants. The
State agency shall ensure that:

(i) Home food delivery contractors are
paid only after the delivery of
supplemental foods to participants;

(ii) There exists a routine procedure to
verify the correct delivery of prescribed
supplemental foods to participants, and,
at a minimum, such verification occurs
at least once a month after delivery; and

(iii) There is retention of records of
delivery of supplemental foods and bills
sent or payments received for such
supplemental foods for at least three
years and access of State, local and/or
Federal authorities to such records.

(n) Direct distribution food delivery
systems. Direct distribution food
delivery systems are systems in which
participants or their proxies pick up
food from storage facilities operated by
the State or local agency. Systems for
direct distribution of food shall provide
for:

(1) Adequate storage and insurance
coverage that minimizes the danger of
loss to theft, infestation, fire, spoilage,
or other causes;

(2) Adequate inventory control of food
received, in stock, and issued;

(3) Procurement of supplemental
foods, in accordance with § 246.24,
which may entail measures such as
purchase of food in bulk lots by the
State agency and the use of discounts
that are available to States;

(4) The availability of program
benefits to participants and potential
participants who live at great distance
from storage facilities; and

(5) The accountable delivery of
supplemental foods to participants.

(o) Participant, vendor, and home
food delivery contractor complaints.
The State agency shall have procedures
that document the handling of
complaints by participants, vendors,
and home food delivery contractors.
Complaints of civil rights
discrimination shall be handled in
accordance with § 246.8(b).

(p) Food instrument security. The
State agency shall develop minimum
standards for ensuring the security of
food instruments from the time the food
instruments are created or received by
the State agency to the time of issuance
to participants at local agencies and
clinics. These standards shall include
maintenance by the local agency of
perpetual inventory records of receipt of
food instruments from the State agency
and, if applicable, distribution to
clinics; monthly physical inventory of
food instruments on hand by the local
agency and, if applicable, clinics;
reconciliation of perpetual and physical
inventories of food instruments; and,
maintenance of all food instruments
under lock and key by the State agency,
local agencies and clinics, except for
supplies needed for immediate use.

(q) Food instrument disposition. The
State agency shall account for the
disposition of all food instruments as
issued or voided, and as redeemed or
unredeemed. Redeemed food
instruments shall be identified as
validly issued, lost, stolen, expired,
duplicate, or not matching valid
issuance and enrollment records. In an
EBT system, evidence of matching
redeemed food instruments to a valid
issuance and enrollment record may be
satisfied through the linking of the PIN
associated with the electronic
transaction to a valid issuance and
enrollment record. This process shall be
performed within 150 days of the first
valid date for participant use of the food
instruments and shall be conducted in
accordance with the financial
management requirements of § 246.13.
The State agency shall be subject to
claims as outlined in § 246.23(a)(4) for
redeemed food instruments that do not
meet the conditions established in this
paragraph (q).

(r) Issuance of food instruments and
supplemental foods. The State agency
shall:

(1) Establish uniform procedures
which allow proxies designated by
participants to act on their behalf. In
determining whether a particular
participant should be allowed to
designate a proxy or proxies, the State
agency shall require the local agency or
clinic to consider whether adequate
measures can be implemented to
provide nutrition education and health
care referrals to that participant;

(2) Ensure that the participant or
proxy signs for receipt of food
instruments or supplemental foods,
except as established in paragraph (r)(4)
of this section;

(3) Ensure that participants and their
proxies receive instructions on the
proper use of food instruments, or on
the procedures for receiving
supplemental foods when food
instruments are not used. Participants
and their proxies shall also be notified
that they have the right to complain
about improper vendor and home food
delivery contractor practices with regard
to program responsibilities;

(4) Require participants or their
proxies to pick up food instruments in
person when scheduled for nutrition
education or for an appointment to
determine whether participants are
eligible for a second or subsequent
certification period. However, in all
other circumstances the State agency
may provide for issuance through an
alternative means such as EBT or
mailing, unless FNS determines that
such actions would jeopardize the
integrity of program services or program
accountability. If a State agency opts to
mail food instruments, it must provide
justification, as part of its alternative
issuance system in its State Plan, as
required in § 246.4(a)(21), for mailing
food instruments to areas where food
stamps are not mailed. State agencies
which opt to mail food instruments
must establish and implement a system
which ensures the return of food
instruments to the State or local agency
if the participants no longer resides or
receives mail at the address to which
the food instruments were mailed; and

(5) Ensure that no more than a three-
month supply of food instruments or
supplemental foods is issued to any
participant at one time.

(s) Payment to vendors and home
food delivery contractors. The State
agency shall ensure that vendors and
home food delivery contractors are
promptly paid for food costs. Payment
for valid food instruments redeemed
shall be made within 60 days after
receipt of the food instruments. Actual
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payment to vendors and home food
delivery contractors may be made by
local agencies.

(t) Conflict of interest. The State
agency shall ensure that no conflict of
interest exists between the State agency
and any vendor or home food delivery
contractor, or between any local agency
and any vendor or home food delivery
contractor under its jurisdiction.

(u) Participant violations and
sanctions.—(1) Participant violations.
The State agency shall establish
procedures designed to control
participant violations of program
requirements. Participant violations
include the following actions by a
participant or a proxy: intentionally
making false or misleading statements
or intentionally misrepresenting,
concealing, or withholding facts to
obtain benefits; sale of supplemental
foods or food instruments to, or
exchange with, other individuals or
entities; receipt from food vendors of
cash or credit toward purchase of
unauthorized food or other items of
value in lieu of authorized
supplemental foods; physical abuse, or
threat of physical abuse, of clinic or
vendor staff; and dual participation.

(2) Participant sanctions. The State
agency shall establish sanctions for
participant violations. Such sanctions
may include disqualification from the
Program for a period up to one year. In
cases in which the participant violation
gives rise to a claim (including dual
participation), the participant shall be
disqualified for one year, except if the
participant is an infant or child. In those
cases, the State agency may permit
another proxy to be designated. If an
alternate proxy acceptable to the State
agency cannot be found, the infant or
child shall be disqualified for one year.
However, if full restitution is made prior
to the end of the disqualification period,
the State agency may permit the
participant to reapply for the Program.
Warnings may be given prior to the
imposition of sanctions. Before a
participant is disqualified from the
Program for an alleged violation, that
participant shall be given full
opportunity to appeal the
disqualification as set forth in § 246.9.

(v) Referral to law enforcement
authorities. The State agency shall refer
vendors, home food delivery
contractors, and participants who
violate the Program to Federal, State or
local authorities for prosecution under
applicable statutes, where appropriate.

7. In § 246.13, paragraph (h) is revised
to read as follows:

§ 246.13 Financial management system.
* * * * *

(h) Adjustment of expenditures. The
State agency shall adjust projected
expenditures to account for redeemed
food instruments and for other changes
as appropriate.
* * * * *

8. In § 246.18:
a. The section heading is revised;
b. Paragraphs (a) and (b) are revised;

and
c. Paragraphs (c) and (d) are

redesignated as paragraphs (d) and (f),
respectively, and are revised, and new
paragraphs (c) and (e) are added.

The revisions and additions read as
follows:

§ 246.18 Administrative review of State
agency actions.

(a)(1) Vendor appeals.—(i) Actions
receiving full administrative reviews.
Except as provided elsewhere in this
paragraph (a)(1), the State agency shall
provide a full administrative review to
vendors that appeal the following
actions: a denial of authorization based
on the selection criteria or on a
determination that the vendor is
attempting to circumvent a sanction, a
termination of an agreement for cause,
a disqualification, and the imposition of
a fine or a civil money penalty in lieu
of disqualification.

(ii) Actions receiving abbreviated
administrative reviews. Except as
provided elsewhere in this paragraph
(a)(1), the State agency shall provide an
abbreviated administrative review to
vendors that appeal the following
actions: a denial of authorization based
on the selection criteria in
§ 246.12(g)(3)(iii) or (g)(3)(vi), the State
agency’s limiting criteria, or because the
vendor submitted its application outside
the timeframes during which
applications are being accepted and
processed as established by the State
agency under § 246.12(g)(6); termination
of an agreement because of a change in
ownership or location or cessation of
operations; and a disqualification based
on the imposition of a Food Stamp
Program civil money penalty for
hardship.

(iii) Actions not subject to
administrative review. The State agency
shall not review a vendor’s appeal of the
following: the validity or
appropriateness of the State agency’s
limiting or selection criteria as defined
in § 246.2, the State agency’s participant
access determinations, authorization
determinations subject to the State
agency’s procurement procedures, the
expiration of the vendor’s agreement,
disputes regarding food instrument
payments, vendor claims, and
disqualification of a vendor as a result

of disqualification from the Food Stamp
Program.

(2) Local agency appeals. The State
agency shall grant a full administrative
review to local agencies that appeal the
following actions: a denial of a local
agency’s application to participate, a
local agency’s disqualification, or any
other adverse action that affects a local
agency’s participation. Expiration of an
agreement with a local agency shall not
be subject to review. The State agency
shall postpone the effective date of
adverse actions that are subject to
review (except denials of applications to
participate) until a decision is made on
the local agency’s appeal.

(3) Effective dates of actions against
vendors. Denials of vendor
authorization and disqualifications
imposed under § 246.12(l)(1)(i) shall be
made effective on the date of receipt of
the notice of administrative action. All
other adverse actions subject to
administrative review shall be effective
no earlier than 15 days after the date of
the notice of the action. A State agency
may postpone the effective date of an
adverse action subject to administrative
review (except for denials of
authorization and disqualifications
imposed under § 246.12(l)(1)(i)) until a
decision is made on the vendor’s
appeal, only if the State agency
determines that the delay is necessary to
ensure either adequate participant
access or the effective and efficient
operation of the Program.

(b) Full administrative review
procedure. The State agency shall
develop procedures for a full
administrative review of the actions
listed in § 246.18(a)(1)(i) and (a)(2). The
procedures shall provide the local
agency or vendor with the following:

(1) Written notification of the
administrative action, the procedures to
file for an administrative review, if any,
and the cause(s) for and the effective
date of the action. Such notification
shall be provided to participating
vendors not less than 15 days in
advance of the effective date of the
action. When a vendor is disqualified
due in whole or in part to violations in
§ 246.12(l)(1), such notification shall
include the following statement: ‘‘This
disqualification from WIC may result in
disqualification as a retailer in the Food
Stamp Program. Such disqualification
may not be subject to administrative or
judicial review under the Food Stamp
Program.’’ In the disqualification of
local agencies, the State agency shall
provide not less than 60 days advance
notice of pending action.

(2) The opportunity to appeal the
adverse action within a time period
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specified by the State agency in its
notification of adverse action.

(3) Adequate advance notice of the
time and place of the administrative
review to provide all parties involved
sufficient time to prepare for the review.

(4) The opportunity to present its case
and at least one opportunity to
reschedule the administrative review
date upon specific request. The State
agency may set standards on how many
review dates can be scheduled,
provided that a minimum of two review
dates is allowed.

(5) The opportunity to cross-examine
adverse witnesses. Where necessary to
protect the identity of WIC Program
investigators, such examination may be
conducted in camera.

(6) The opportunity to be represented
by counsel, if desired.

(7) The opportunity to examine the
evidence upon which the State agency’s
action is based prior to the review.

(8) An impartial decision-maker,
whose determination is based solely on
whether the State agency has correctly
applied its policies and procedures,
according to the evidence presented at
the review and the statutory and
regulatory provisions governing the
Program. State agencies may appoint a
reviewing official, such as a chief
hearing officer or judicial officer, to
review appeal decisions to ensure that
they conform to approved policies and
procedures.

(9) Written notification of the decision
on the appeal, including the basis for
the decision, within 90 days from the
date of receipt of a vendor’s request for
an administrative review, and within 60
days from the date of receipt of a local
agency’s request for an administrative
review.

(c) Abbreviated administrative review
procedures. The State agency shall
develop procedures for an abbreviated
administrative review of the actions
listed in § 246.18(a)(1)(ii). These
procedures shall provide the vendor
written notification of the adverse
action, the procedures to follow for an
abbreviated administrative review, the
cause(s) and the effective date of the
action, and an opportunity to provide a
written response. The State agency shall
render a decision based on the
information provided to the vendor, the
vendor’s response, and relevant statutes,
regulations, policies and procedures.
The decision maker shall be someone
other than the person who rendered the
initial decision on the action. The
decision maker shall provide the vendor
a written decision on the appeal,
including the basis for the decision.

(d) Continuing responsibilities.
Appealing an action does not relieve a

local agency, or a vendor permitted to
continue in the Program while its
appeal is in process, from the
responsibility of continued compliance
with the terms of any written agreement
with the State or local agency.

(e) Finality and effective date of
decisions. The State agency procedures
shall provide that the decisions
rendered under both the full and
abbreviated review procedures are the
final State agency action. If the action
under appeal has not already taken
effect, the action shall take effect on the
date of receipt of the decision.

(f) Judicial review. If the decision on
the appeal is rendered against the local
agency or vendor, the State agency shall
inform the appellant that it may be able
to pursue judicial review of the
decision.

12. In § 246.19, paragraphs (a)(2),
(b)(2), (b)(5) and (b)(6) are revised to
read as follows:

§ 246.19 Management evaluation and
reviews.

(a) * * *
(2) The State agency shall submit a

corrective action plan, including
implementation timeframes, within 60
days of receipt of an FNS management
evaluation report containing negative
findings. If FNS determines through a
management evaluation or other means
that during a fiscal year the State agency
has failed, without good cause, to
demonstrate efficient and effective
administration of its program, or has
failed to comply with its corrective
action plan, or any other requirements
contained in this part or the State Plan,
FNS may withhold an amount up to 100
percent of the State agency’s nutrition
services and administration funds, for
that year.
* * * * *

(b) * * *
(2) Monitoring of local agencies shall

encompass, but need not be limited to,
evaluation of management, certification,
nutrition education, participant
services, civil rights compliance,
accountability, financial management
systems, and food delivery systems. If
the State agency delegates vendor
training or monitoring to the local
agency, it shall evaluate the local
agency’s effectiveness in carrying out
these responsibilities.
* * * * *

(5) FNS may require the State agency
to conduct in-depth reviews of specified
areas of local agency operations, to
implement a standard form or protocol
for such reviews, and to report the
results to FNS. No more than two such
areas will be stipulated by FNS for any
fiscal year. These areas will be

announced by FNS at least six months
before the beginning of the fiscal year.

(6) The State agency shall require
local agencies to establish management
evaluation systems to review their
operations and those of associated
clinics or contractors and shall require,
within 45 days of written notification of
deficiencies, a written corrective action
plan which explains how all of the
identified problems will be addressed
and stipulates timeframes for
completion of each corrective action.

13. In § 246.23, paragraphs (a)(4) and
(c) are revised to read as follows:

§ 246.23 Claims and penalties.
(a) * * *
(4) FNS will establish a claim against

any State agency which has not
accounted for the disposition of all
redeemed food instruments and taken
appropriate follow-up action on all
redeemed food instruments which
cannot be matched against valid
issuance and certification records,
including cases which may involve
fraud, unless the State agency has
demonstrated to the satisfaction of FNS
that it has:

(i) Made every reasonable effort to
comply with this requirement;

(ii) Identified the reasons for its
inability to account for the disposition
of each redeemed food instrument; and

(iii) Provided assurances that, to the
extent considered necessary by FNS, it
will take appropriate actions to improve
its procedures.
* * * * *

(c) Claims against participants. (1) If
the State agency determines that
program benefits have been improperly
obtained as the result of a participant or
proxy intentionally making a false or
misleading statement or intentionally
misrepresenting, concealing, or
withholding facts, the State agency shall
issue a letter requesting repayment and
indicating that, if the request for
repayment is not appealed or is
unsuccessfully appealed, the participant
must be disqualified in accordance with
§ 246.12(u)(2). If the participant does
not make full restitution in response to
this letter, the State agency shall weigh
the cost of each subsequent action in the
collection process against the amount to
be recovered and take such action until
recovery is achieved or until the
recovery process ceases to be cost-
effective. The State agency may allow
participants for whom financial
restitution would cause undue hardship
to perform in-kind service determined
by the State agency in lieu of restitution.
If full restitution is made prior to the
end of the disqualification period, the
State agency may permit the participant
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to reapply for the Program. The State
agency shall maintain on file
documentation of the disposition of all
cases of improperly obtained program
benefits covered by this paragraph (c).

(2) FNS will assert a claim against the
State agency for losses resulting from
program funds improperly spent as a
result of dual participation, if FNS
determines that the State agency has not
complied with the requirements in
§ 246.12(u)(2) concerning participant
sanctions or the requirements in
paragraph (c)(2) of this section
concerning participant claims.

(3) The State agency may delegate to
its local agencies the responsibility for
the collection of participant claims.
* * * * *

14. In § 246.26, the heading of
paragraph (d) is revised, and paragraphs
(e) and (f) are added to read as follows.

§ 246.26 Other provisions.
* * * * *

(d) Confidentiality of applicant and
participant information. * * *
* * * * *

(e) Confidentiality of vendor
information. Except for vendor name,
address and authorization status, the
State agency shall restrict the use or
disclosure of information obtained from
vendors, or generated by the State
agency concerning vendors, to:

(1) Persons directly connected with
the administration or enforcement of
any Federal or State law, including the
WIC Program or the Food Stamp
Program, and the Comptroller General of
the United States. Prior to releasing the
information to a party other than a
Federal agency, the State agency shall
enter into a written agreement with the
requesting party specifying that such
information may not be used or
redisclosed except for purposes directly
connected to the administration or

enforcement of a Federal or State law;
and

(2) Appellant vendors, to the extent
that the information to be disclosed is
a basis of the action under review as set
forth in § 246.18(b)(1), (b)(7), and (c).

(f) Confidentiality of Food Stamp
Program retailer information. The State
agency shall restrict the use or
disclosure of Food Stamp Program
retailer information furnished to it,
pursuant to Section 9(c) of the Food
Stamp Act of 1977 (7 U.S.C. 2018(c))
and § 278.1(r) of this chapter to persons
directly connected with the
administration or enforcement of the
WIC Program.

Dated: June 7, 1999.
Shirley R. Watkins,
Under Secretary for Food, Nutrition and
Consumer Services.
[FR Doc. 99–14953 Filed 6–15–99; 8:45 am]
BILLING CODE 3410–30–P
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