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Building Industry. For the Commercial 
and Institutional Building and 
Manufacturing and Industrial Building 
Industries, incremental compliance 
costs comprise less than 0.5 percent of 
current assets. For the Single Family 
Housing Industry, incremental costs 
comprise less than 0.2 percent of 
current assets. These costs are small as 
a percent of current assets. EPA believes 
that these costs pose no significant 
barrier to entry for potential businesses 
and projects. 

6. Social Costs 

EPA’s analysis of social costs for 
Option 2 contains four costs 
components: (1) installation, design, 

and permitting costs; (2) O&M costs; (3) 
government costs; and (4) deadweight 
loss. When summed, these four cost 
categories comprise the total social costs 
for each option. 

For Option 2 (codify CGP, self-
inspection, certification, 5 acres or 
more), the total social costs of the 
proposal are about $505 million 
annually (year 2000 $). EPA has 
conducted a social cost analysis for each 
option. The Economic Analysis 
provides the complete social cost 
analysis for the proposed regulation. 

7. Small Business Impacts 

Section XIX.C of today’s document 
provides EPA’s SBREFA analysis. For 

purposes of assessing the economic 
impacts of today’s rule on small entities, 
‘‘small entity’’ is defined by SBA size 
standards for small businesses and RFA 
default definitions for small 
governmental jurisdictions. The small 
entities regulated by this proposed rule 
are small land developers, small 
residential construction firms, small 
commercial, institutional, industrial and 
manufacturing building firms, and small 
heavy construction firms. 

Table XII–8 shows the impacts of the 
proposal using the one percent and 
three percent revenue tests, a method 
used by EPA to estimate the impacts on 
small businesses. The table presents the 
results for the proposed options.

TABLE XII–8.—SMALL BUSINESS ANALYSIS FOR REGULATORY OPTIONS, 1% AND 3% REVENUE TESTS, ASSUME ZERO 
COST PASS-THROUGH 

Option 

1% Revenue test 3% Revenue test 

Number of 
small firms 

Percent of small 
firms 

Number of 
small firms 

Percent of small 
firms 

Self-inspection and certification; 1 acre or more ......................................... 126 <0.01 42 <0.01 
Codify CGP, self inspection, certification; 5 acres or more ........................ 428 0.07 140 <0.01 
No regulation ............................................................................................... 0 0 0 0 

Source: Economic Analysis. 

XIII. Cost-Effectiveness Analysis 

EPA has conducted a cost-
reasonableness analysis that indicates 
that the cost of this proposal for option 
2 is about $0.01 per pound for TSS. EPA 
customarily performs a cost-
effectiveness (C–E) analysis using toxic-
pound equivalents. The pollutant 
removal calculations in today’s 
proposed rule are all based on TSS, a 
conventional pollutant. The Agency 
does not have a methodology for 
converting TSS to toxic pound 
equivalents for a C–E analysis. 

XIV. Non-Water Quality Environmental 
Impacts 

Under sections 304(b) and 306 of the 
CWA, EPA is to consider the ‘‘non water 
quality’’ environmental impacts when 
setting effluent limitation guidelines 
and standards. EPA used various 
methods to estimate the NWQI for each 
of the options considered for today’s 
proposed rule. For the purposes of 
today’s proposal, the Agency interprets 
the term ‘‘non water quality’’ impacts to 
mean environmental impacts other than 
those related to surface water quality, 
and therefore is including groundwater 
impacts in this section. 

A. Air Pollution 

EPA estimates that today’s proposed 
rule would have no measurable effect on 
air pollution because none of the 

proposed options (including the ‘‘no 
change’’ option), would significantly 
alter the use of heavy equipment at 
construction sites, nor the manner in 
which construction sites are prepared. 
Accordingly, the levels of exhaust 
emissions from diesel-powered heavy 
construction equipment and fugitive 
dust emissions generated by 
construction activities would not 
change substantially from current 
conditions. 

B. Solid Waste 

Generation of solid waste would not 
be substantially affected regardless of 
the option selected because the majority 
of solid waste generated at construction 
activities derives from wastage of 
materials brought onto and used at 
construction sites. Likewise, for 
redevelopment projects, the amount of 
solid waste generated, while greater 
than the amounts generated at new 
developments, would not vary 
regardless of the option selected 
(including the ‘‘no change’’ option). 

C. Energy Usage 

The consumption of energy as a result 
of today’s proposed rule is not expected 
to be measurably affected regardless of 
the option selected because the 
operations that currently consume 
energy (both direct fossil fuel use and 
electricity) will not be changing to any 

substantial degree during land 
disturbance. 

D. By-Products From BMPs 

EPA projects that by-products from 
BMPs used during the construction 
phase as a result of today’s rule would 
not substantially change the pollutant 
types or quantities generated. Pollutant 
sources during the construction phase 
are primarily characterized by sediment 
from the in-place soils (trapping and 
ultimate removal or repositioning on the 
site), various constituents in excess 
concrete slurry and wash water (these 
include high pH and solids, such as 
sand and the fine particulate matter that 
comprise cement), and the possible 
residual effects from soil amendments 
such as polyacrylamide (PAM). 

XV. Environmental Assessment 

A. Introduction 

In its Environmental Assessment (see 
‘‘Supporting Documentation’’), EPA 
evaluated environmental impacts 
associated with the discharge of storm 
water from construction activities. 
Construction and land development 
activities can generate a broad range of 
environmental impacts by introducing 
new sources of contamination and by 
altering the physical characteristics of 
the affected land area. In particular, 
these activities can result in both short- 
and long-term adverse impacts to 
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surface water quality in streams, rivers, 
and lakes within the affected watershed 
by increasing the loads of various 
pollutants in receiving water bodies, 
including sediments, metals, 
polynuclear-aromatic hydrocarbons 
(PAHs), oil, grease, pathogens, and 
nutrients. Groundwater can also be 
adversely affected through diminished 
recharge capacity. Other potential 
impacts may include the physical 
alteration of existing streams and rivers 
due to excessive flow and velocity of 
storm water runoff. The 1998 National 
Water Quality Inventory identifies 
siltation as one of the leading pollutants 
contributing to impairments in assessed 
stream miles, and lists urban runoff and 
hydrologic modification as two of the 
leading sources of impairments. 

Sediment is an important and 
ubiquitous constituent in urban storm 
water runoff. Surface runoff and 
raindrops detach soil from the land 
surface, and this often results in 
sediment transport into streams. 
Sediment can be divided into three 
distinct subgroups: turbidity, suspended 
solids, and dissolved solids. Total 
suspended solids (TSS) are a measure of 
the suspended material in water. The 
measurement of TSS in urban storm 
water allows for estimation of sediment 
transport, which can have significant 
effects locally and in downstream 
receiving waters. Turbidity is a function 
of the suspended solids and is a 
measure of the ability of light to 
penetrate the water. Turbidity can 
exhibit control over biological 
functions, such as the ability of 
submerged aquatic vegetation to receive 
light and the ability of fish to breathe 
dissolved oxygen through their gills. 
Total dissolved solids are a measure of 
the dissolved constituents in water and 
are a primary indication of the purity of 
drinking water. 

Using total suspended solids (TSS) as 
an indicator pollutant, EPA quantified 
the impacts of construction site storm 
water discharges on water quality. As 
detailed in the economic assessment 
and described in section XII of today’s 
document, economic benefits were 
estimated to the extent reductions in 
water quality impacts could be 
attributed to implementation of the 
proposed rule. 

B. Methodology for Estimating 
Environmental Impacts and Pollutant 
Reductions 

For purposes of the environmental 
assessment, EPA is using the term 
‘‘impact’’ broadly to refer to negative 
conditions related to elevated 
concentrations of pollutants, physical 
destruction of habitat by excessive 

flows, elevation of water temperature, 
and loss of fish spawning access due to 
new road crossings. 

The Agency was able to assess only a 
subset of all of the potential 
environmental impacts of storm water 
discharges from construction sites. 
Construction activities generate initial 
environmental impacts on each acre of 
land as the land is converted from an 
undeveloped state (e.g., forest or rural 
land) to a developed condition. In 
addition, environmental impacts 
continue long after construction 
activities are completed because 
developed lands are permanently and 
hydrologically altered from their pre-
developed state. Hydrologic changes 
result from alterations in storm water 
discharge patterns and characteristics 
that can lead to ongoing environmental 
damages.

In its analysis of the options 
contained in this proposal, EPA only 
considered the benefits that result from 
reductions in sediment discharges that 
occur while land is disturbed due to 
implementation of erosion and sediment 
controls and conducting site inspections 
and certifications. The Agency limited 
its analysis to this category of impacts 
primarily because some environmental 
impacts are difficult to correlate with a 
specific industry activity and/or assess 
on a national basis due to the wide 
variety of pollutants and sources of 
impairment present in a water body. 
The technical tools and analytical 
approaches available simply do not lend 
themselves to isolating impacts 
attributable to this industry from other 
sources. 

For this analysis, EPA first analyzed 
loadings that would occur nationwide 
in the absence of any erosion and 
sediment control requirements. EPA 
built on an earlier analysis developed 
for the Phase II rulemaking and 
described in the Phase II economic 
analysis (op. cit.). This analysis 
estimated sediment discharged from a 
variety of ‘‘model construction sites’’ 
incorporating various site characteristics 
(3 soil erodibility levels with 5 slopes in 
15 climatic regions). From this model 
site analysis, EPA was able to estimate 
that the total sediment discharged from 
construction sites nationwide in the 
absence of any controls would be about 
90 million tons per year. EPA did not 
calculate the total reduction in this 
loading that is expected to occur 
following implementation of existing 
Federal, State and local requirements 
(the baseline condition), but rather 
estimated the expected incremental 
reduction that would result from the 
proposed options. For option 1, EPA 
estimated based on its experience and 

engineering expertise that the additional 
site inspection and certification 
provisions would reduce this national 
loading estimate by approximately 5 to 
15 percent (a midpoint estimate of this 
range was used for calculating benefits) 
over the reductions attributable to 
existing requirements. For option 2, 
EPA estimated based on its experience 
and engineering expertise that the 
additional site inspection and 
certification provisions along with the 
technology requirements would reduce 
this national loading estimate by 
approximately 25 percent over the 
reductions attributable to existing 
requirements. EPA then further 
subdivided these loading estimated into 
two size categories, turbidity and 
settleable solids, in order to estimate 
specific benefits estimates using 
appropriate indicators. EPA estimated 
based on its experience and engineering 
expertise that the sediment discharged 
would be comprised of 80 percent 
particles as settleable solids and 20 
percent of particles as turbidity, by 
mass. The settleable solids loads are 
used to calculate monetized benefits for 
water storage capacity and navigational 
dredging. The turbidity producing 
solids loads are used to calculate 
monetized benefits for water treatment. 
The annual loads were reduced to 
reflect states with equivalent programs 
for Option 1 and Option 2. The 
supporting documents discusses in 
detail this analysis. 

EPA solicits data and comments on 
this approach, as well as the merits of 
conducting a more detailed analysis that 
estimates actual BMP efficiencies and 
associated national loadings reductions. 
EPA also solicits data and comments on 
conducting an analysis that incorporates 
other pollutant indicators, such as 
nutrients, metals and any additional 
pollutants that would be attached to 
sediments or contained in runoff 
discharged from construction sites. 

C. Potential Loading Reductions of 
Proposed Options 

EPA used TSS as the primary 
indicator to evaluate loadings 
reductions and to determine potential 
water quality benefits of the proposed 
options. Reductions in TSS from 
construction sites would arise from 
greater oversight of construction 
activities and better implementation of 
BMPs (Options 1 and 2), as well as more 
efficient BMPs in certain cases (Option 
2). The estimated reductions due to 
implementation of EPA’s proposed 
Option 1 would be an annual reduction 
of 1.05 million tons of turbidity 
producing solids per year and a 
reduction of 4.2 million tons of 
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settleable solids per year. The estimated 
reductions due to Option 2 would be 2.2 
million tons of turbidity producing 
solids per year and a reduction of 8.9 
million tons of settleable solids per year. 
EPA expects that the potential for 
considerable benefits from today’s 
proposal exists due to decreases in 
sediment discharges to water bodies. 
EPA solicits data and comments that 
can provide information on the extent of 
impairments that are caused by the 
construction and land development 
industries, and methods of quantifying 
the benefits of today’s proposal. 

XVI. Benefit Analysis 
EPA has identified, quantified and 

monetized certain benefits attributable 
to the construction co-proposal options 
in today’s document. For some benefits, 
EPA has identified benefits categories, 
but is unable to quantify and/or 
monetize them at this time. Section XV, 
Environmental Assessment, established 
the analytical framework for the benefits 
analysis. 

A. Benefits Categories Estimated 
As discussed in section XV, EPA has 

chosen TSS as the most appropriate 
environmental indicator for the analysis 
of environmental impacts and benefits 
analysis. The primary environmental 
indicator selected was sediment 
entering waterways. The Agency used a 
simplified approach for the 
environmental assessment, because 
monitoring representative sites for a 
cross-section of the 2.2 million acres 
developed would not be technically and 
economically feasible. 

Section XV.C discusses the 
anticipated amount of TSS removals as 
a result of today’s document. The 
Agency estimates that 11.1 million tons 
of TSS each year would be removed 
from construction site discharges with 
Option 2 and 5.3 million tons of TSS 
each year would be removed with 
Option 1 presented in today’s proposal. 
EPA used its experience and 
engineering expertise to determine the 
amount of TSS removal that each option 
would achieve. 

When identifying environmental 
impacts to assess for this industry, the 
Agency decided against analyzing 
impacts that are extremely difficult to 
correlate with the specific industry 
activity and/or assess on a national 
basis. Large natural variations in 
watershed ecology (e.g., changes in 
species diversity, density of aquatic 
species) and variable climatic 
conditions greatly complicate the task of 
determining cause and effect with 
regard to construction site storm water 
discharges. In particular, the Agency did 

not analyze construction impacts in the 
following areas: (1) Habitat/biology, (2) 
stream temperatures, (3) flow and 
velocity, (4) conventional pollutants and 
pollutant loadings, (5) human health, 
and (6) groundwater. EPA believes that 
these benefit categories may have 
substantial benefits. However, the 
Agency has chosen not to analyze these 
benefits at this time for the proposed 
options because EPA is unable to 
quantify and/or monetize them. EPA 
solicits comments on appropriate 
methods to quantify these benefits 
categories. 

B. Quantification of Benefits 

TSS discharged from construction 
sites have a substantial and adverse 
impact on downstream property owners. 
The TSS is suspended in the water 
column that may serve as a source of 
drinking water for a community or 
municipal water system. When influent 
for drinking water supplies is 
contaminated with TSS, the system 
would likely need to treat the water to 
remove the TSS and provide additional 
disinfection before distribution to 
system customers. These costs will lead 
to rate increases for drinking water 
system customers. Thus, the upstream 
actions of the construction activity 
impose both direct costs (e.g., higher 
treatment costs for utility operators) and 
indirect costs (e.g., higher water bills for 
system customers). These costs could be 
reduced by controlling construction site 
runoff through the use of erosion and 
sediment controls and other BMPs.

Another impact of the discharge of 
sediment from construction sites is to 
reduce the capacity of water storage 
reservoirs. Settleable solids fall out of 
suspension and settle into water storage 
reservoirs. These accumulated solids 
reduce the capacity of the reservoir to 
hold as much water as in the past. With 
the reduced capacity of the water 
reservoir, the water supply system will 
bear the direct cost of dredging the 
water supply reservoir or replacing the 
water reservoir as it is taken out of 
service for accumulation of sediment. 
Water system customers generally bear 
indirect costs through rate increases. 
Again, by installing erosion and 
sediment controls and other BMPs at 
construction sites, these costs can be 
reduced. 

Yet another impact of construction 
and the discharge of TSS and storm 
water is the sediment that falls out of 
suspension and into navigational and 
shipping channels. In most cases, the 
public pays for the consequent dredging 
through taxes and/or higher cost of 
products. Use of erosion and sediment 

controls and construction sites can also 
reduce these costs. 

Reduced costs for water treatment, 
water storage, and navigational dredging 
are three benefit categories that EPA is 
using to estimate the benefits of the 
proposed rule. The Agency believes that 
there are many more benefits to this 
rule, but the state-of-the-art of benefit 
analysis does not provide the tools at 
this point to quantify and monetize 
them. For example, habitat preservation 
and protection is not easily quantified 
and estimated for benefits analysis. 
However, we know that people value 
habitat protection, because they are 
spending funds to repair streams for 
habitat preservation and protection. 

EPA has formulated a numeric 
estimate of the benefits of the proposed 
options by determining the reduction in 
the amount of sediment discharged from 
construction sites and in turn 
quantifying certain environmental 
benefits. In particular, the amount of 
sediment reduced is the primary 
variable in the benefits analysis. 

EPA identified three potential 
economic methods to monetize the 
benefits: (1) Avoided damages, (2) 
contingent evaluation, (3) hedonic 
assessments of property values. The 
Economic Analysis provides the details 
of these methods. The method that the 
Agency used initially to monetize 
benefits is the method of avoided 
damages. EPA recognizes that avoided 
damages is not the preferred approach 
and is working to improve its methods. 
The Agency also considered contingent 
evaluation and hedonic assessments to 
validate and confirm the avoided 
damages methodology. 

The avoided damages approach is a 
method that considers the damages 
avoided as a result of the proposal. EPA 
has analyzed the magnitude of costs 
primarily using the avoided damages. 
This method may also be referred to as 
the avoided cost approach. This method 
uses the costs of repair to estimate the 
benefits. These are costs that could be 
avoided if construction sites did not 
discharge sediment and storm water 
into surface waters. 

These costs are used to estimate the 
monetary value of the benefits of the 
proposal. EPA has also looked at 
academic literature for contingent 
valuation studies, such those used in 
the economic analysis for the NPDES 
Phase II storm water regulations. The 
Agency has used those studies to 
validate the benefits models and for 
sensitivity analyses to gain a clearer 
picture of the benefits of the proposed 
rule. Additional information on the 
benefits analysis may be found in the 
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Environmental Assessment and 
Economic Analysis. 

The benefits analysis results are 
shown in Table XVI–1.

TABLE XVI–1.—ANNUAL BENEFITS FOR PROPOSED CONSTRUCTION AND DEVELOPMENT REGULATORY OPTIONS 

Benefit categories 

Regulatory options 

Option 1
(Self-inspection, 
certification; 1 
acre or more) 

Option 2
(Codification, 

self-inspection, 
certification; 5 
acres or more) 

Option 3
(No regulation) 

Turbidity Reduction 

Turbidity producing solids (million tons per year) ..................................................................... 1.05 2.2 0 
Water treatment monetized benefits (year 2000 $ millions) ..................................................... 0.1 0.2 0 

Settleable Solids Reduction 

Settleable Solids (million tons per year) .................................................................................... 4.2 8.9 0 
Water storage monetized benefits (year 2000 $ millions) ........................................................ 7.6 16.0 0 
Navigational dredging monetized benefits (year 2000 $ millions) ............................................ 2.7 5.8 0 

Total Monetized Benefits (year 2000 $ millions) ................................................................ 10.4 22.0 0 

Source: Economic Analysis; Environmental Assessment. 

XVII. Benefit-Cost Comparison 

EPA has conducted a benefit-cost 
analysis of the construction and 
development effluent guidelines 
proposed in today’s document. The 
benefit-cost analysis may be found in 
the complete set of support documents. 
Sections XII, XV, and XVI of this 
preamble provide additional details of 
the benefit-cost analysis.

Table XVII–1 provides the results of 
the benefit-cost analysis.

TABLE XVII–1.—TOTAL ANNUALIZED 
BENEFITS AND COSTS OF THE PRO-
POSED REGULATORY OPTIONS 

[Tons of sediment, year 2000 $] 

Option 

Costs
(2000 $ 
millions 

per year) 

Benefits
(2000 $ 
millions 

per year) 

Self-inspection, cer-
tification; 1 acre or 
more ...................... 130 10.4 

Codification, self-in-
spection, certifi-
cation; 5 acres or 
more ...................... 505 22.0 

No regulation ............ 0 0 

XVIII. Regulatory Implementation 

A. Compliance Dates 

C&D sites must comply with the C&D 
regulation, once finalized, at the time of 
issuance, re-issuance, or modification of 
their NPDES permit. 

New sources must comply with the 
new source performance standards 
(NSPS) (once it is finalized) at the time 
they commence discharging process 
wastewater (i.e., storm water runoff 

from land disturbing construction 
activities). Because the final rule is not 
expected within 120 days of the 
proposed rule, the Agency considers the 
date for compliance under NSPS to be 
when the discharge from a new source 
construction site commences following 
promulgation of the final rule (see 40 
CFR 122.2). See section X.D of today’s 
document for the discussion on defining 
new sources for the C&D category. 

EPA expects to issue a renewed 
Construction General Permit (CGP) in 
2003. Following promulgation of the 
C&D rule, which is expected in 2004, 
the Agency plans to incorporate the 
provisions of any effective ELG at the 
time of the next permit renewal. Based 
on the standard five-year period for 
NPDES permits, that renewal would 
take place in 2008. However, States that 
have issued either general or individual 
permits may choose a different (i.e. 
shorter) time period to implement the 
final effluent guidelines requirements. 
EPA requests comment on this planned 
schedule. 

B. Relationship of Effluent Guidelines to 
NPDES Permits 

Effluent limitation guidelines and 
pretreatment standards act as a primary 
mechanism to control the discharges of 
pollutants to waters of the United 
States. Once finalized, the proposed 
C&D regulations would be applied to 
sites through individual NPDES permits 
or a general permit issued by EPA or 
authorized States under section 402 of 
the Act. 

The Agency has developed the 
limitations for this proposed rule to 
cover the discharge of pollutants for this 

industrial category. In specific cases, the 
NPDES permitting authority may elect 
to establish technology-based permit 
limits for pollutants not covered by this 
regulation. In addition, if State water 
quality standards or other provisions of 
State or Federal law require limits on 
pollutants not covered by this regulation 
(or require more stringent limits or 
standards on covered pollutants to 
achieve compliance), the permitting 
authority must apply those limitations 
or standards. 

C. Upset and Bypass Provisions 

A ‘‘bypass’’ is an intentional diversion 
of the streams from any portion of a 
treatment facility. An ‘‘upset’’ is an 
exceptional incident in which there is 
unintentional and temporary 
noncompliance with technology-based 
permit effluent limitations because of 
factors beyond the reasonable control of 
the permittee. EPA’s regulations 
concerning bypasses and upsets for 
direct dischargers are set forth at 40 CFR 
122.41(m) and (n). 

Because much of today’s proposal 
includes design standards for design, 
installation, and maintenance of ESC 
BMPs, EPA considered the need for a 
bypass-type provision in regard to large 
storm events. However, EPA did not 
specifically include such a provision 
because today’s proposed design 
standards only require BMPs to be 
designed to capture a specified volume 
of storm runoff for pollutant removal. 
Because EPA is not establishing 
requirements for control of larger storm 
events, specific bypass provisions were 
not necessary. 
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D. Variances and Waivers 

The CWA requires application of 
effluent limitation guidelines 
established pursuant to section 301 to 
all direct dischargers. However, the 
statute provides for the modification of 
these national requirements in a limited 
number of circumstances. Moreover, the 
Agency has established administrative 
mechanisms to provide an opportunity 
for relief from the application of the 
national effluent limitation guidelines 
for categories of existing sources for 
toxic, conventional, and 
nonconventional pollutants. ‘‘Ability to 
Pay’’ and ‘‘water quality’’ waivers do 
not apply to conventional or toxic 
pollutants (e.g., TSS, PCBs) and, 
therefore, do not apply to today’s 
proposal. However, the variance for 
Fundamentally Different Factors (FDFs) 
may apply in some circumstances.

1. Fundamentally Different Factors 
Variance 

EPA will develop effluent limitations 
or standards different from the 
otherwise applicable requirements if an 
individual discharging facility is 
fundamentally different with respect to 
factors considered in establishing the 
limitation of standards applicable to the 
individual facility. Such a modification 
is known as a ‘‘fundamentally different 
factors’’ (FDF) variance. 

Early on, EPA, by regulation provided 
for the FDF modifications from the BPT 
and BAT limitations for toxic and 
nonconventional pollutants and BPT 
limitations for conventional pollutants 
for direct dischargers. For indirect 
dischargers, EPA provided for 
modifications for PSES. FDF variances 
for toxic pollutants were challenged 
judicially and ultimately sustained by 
the Supreme Court. (Chemical 
Manufacturers Assn v. NRDC, 479 U.S. 
116 (1985)). 

Subsequently, in the Water Quality 
Act of 1987, Congress added new 
section 301(n) of the Act explicitly to 
authorize modifications of the otherwise 
applicable BAT effluent limitations or 
categorical pretreatment standards for 
existing sources if a facility is 
fundamentally different with respect to 
the factors specified in section 304 
(other than costs) from those considered 
by EPA in establishing the effluent 
limitations or pretreatment standard. 
Section 301(n) also defined the 
conditions under which EPA may 
establish alternative requirements. 
Under section 301(n), an application for 
approval of a FDF variance must be 
based solely on (1) information 
submitted during rulemaking raising the 
factors that are fundamentally different 

or (2) information the applicant did not 
have an opportunity to submit. The 
alternate limitation or standard must be 
no less stringent than justified by the 
difference and must not result in 
markedly more adverse non-water 
quality environmental impacts than the 
national limitation or standard. 

EPA regulations at 40 CFR part 125, 
subpart D, authorizing the Regional 
Administrators to establish alternative 
limitations and standards, further detail 
the substantive criteria used to evaluate 
FDF variance requests for direct 
dischargers. Thus, 40 CFR 125.31(d) 
identifies six factors (e.g., volume of 
process wastewater, age and size of a 
discharger’s facility) that may be 
considered in determining if a facility is 
fundamentally different. The Agency 
must determine whether, on the basis of 
one or more of these factors, the facility 
in question is fundamentally different 
from the facilities and factors 
considered by EPA in developing the 
nationally applicable effluent 
guidelines. The regulation also lists four 
other factors (e.g., infeasibility of 
installation within the time allowed or 
a discharger’s ability to pay) that may 
not provide a basis for an FDF variance. 
In addition, under 40 CFR 125.31(b) (3), 
a request for limitations less stringent 
than the national limitation may be 
approved only if compliance with the 
national limitations would result in 
either (a) a removal cost wholly out of 
proportion to the removal cost 
considered during development of the 
national limitations, or (b) a non-water 
quality environmental impact 
(including energy requirements) 
fundamentally more adverse than the 
impact considered during development 
of the national limits. EPA regulations 
provide for an FDF variance for indirect 
dischargers at 40 CFR 403.13. The 
conditions for approval of a request to 
modify applicable pretreatment 
standards and factors considered are the 
same as those for direct dischargers. 

The legislative history of section 
301(n) underscores the necessity for the 
FDF variance applicant to establish 
eligibility for the variance. EPA’s 
regulations at 40 CFR 125.32(b)(1) are 
explicit in imposing this burden upon 
the applicant. The applicant must show 
that the factors relating to the discharge 
controlled by the applicant’s permit 
which are claimed to be fundamentally 
different are, in fact, fundamentally 
different from those factors considered 
by the EPA in establishing the 
applicable guidelines. An FDF variance 
is not available to a new source subject 
to NSPS. 

2. Low Soil Loss Potential Waiver 
Some sites may qualify for a waiver 

due to low potential for soil loss. The 
waiver is provided for small sites (1 to 
5 acres) in the existing NPDES storm 
water regulations. See 
§ 122.26(b)(15)(i)(A). 

E. Other Clean Water Act Requirements 
Compliance with the provisions in 

any of the rules proposed today would 
not exempt a discharger from any 
requirement for a permit for dredged or 
fill material under section 404 of the 
CWA. 

XIX. Related Acts of Congress, 
Executive Orders, and Agency 
Initiatives 

A. Paperwork Reduction Act 
The information collection 

requirements in today’s proposed rule 
have been submitted for approval to 
OMB under the Paperwork Reduction 
Act, 44 U.S.C. 3501 et seq. An 
Information Collection Request (ICR) 
document has been prepared by EPA 
(ICR No. 1842.03) and a copy may be 
obtained from Susan Auby by mail at 
Collection Strategies Division; U.S. 
Environmental Protection Agency 
(2822T); 1200 Pennsylvania Ave., NW, 
Washington, DC 20460, by email at 
auby.susan@epa.gov, or by calling (202) 
566–1672. A copy may also be 
downloaded from the internet at
http://www.epa.gov/icr. In today’s 
proposed Option 2, 40 CFR 450.21(f) 
and (g) would require operators to 
maintain a site log. The equivalent 
provision in proposed Option 1 is 40 
CFR 122.44(t). See section X.D. of 
today’s document for a description of 
these provisions. EPA estimates that this 
provision would create a total annual 
burden of about 760,158 hours for 
Option 1 and 633,033 hours for Option 
2. This estimate is the incremental 
burden above the currently-approved 
burden level for the EPA and State 
construction general permits. EPA has 
received OMB approval for the current 
permit requirements under control no. 
2040–0188, ‘‘Notice of Intent for Storm 
Water Discharges Associated with 
Construction Activity under a NPDES 
General Permit.’’ 

In today’s proposed Option 2, 40 CFR 
450.21(a) would require permittees to 
prepare a Storm Water Pollution 
Prevention Plan (SWPPP). This 
requirement would essentially codify 
current CGP requirements and no 
additional burden would be imposed. 

Burden means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, or disclose 
or provide information to or for a 
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Federal agency. This includes the time 
needed to review instructions; develop, 
acquire, install, and utilize technology 
and systems for the purposes of 
collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 

An Agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations are listed 
in 40 CFR part 9 and 48 CFR chapter 15. 

Comments are requested on the 
Agency’s need for this information, the 
accuracy of the provided burden 
estimates, and any suggested methods 
for minimizing respondent burden, 
including through the use of automated 
collection techniques. Send comments 
on the ICR to the Director, Collection 
Strategies Division; U.S. Environmental 
Protection Agency (2822); 1200 
Pennsylvania Ave., NW, Washington, 
DC 20460; and to the Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 725 
17th St., NW, Washington, DC 20503, 
marked ‘‘Attention: Desk Officer for 
EPA.’’ Include the ICR number in any 
correspondence. Since OMB is required 
to make a decision concerning the ICR 
between 30 and 60 days after June 24, 
2002, a comment to OMB is best assured 
of having its full effect if OMB receives 
it by July 24, 2002. The final rule will 
respond to any OMB or public 
comments on the information collection 
requirements contained in this proposal.

B. Unfunded Mandates Reform Act 
(UMRA) 

Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA), Public 
Law 104–4, establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on State, local, 
and Tribal governments and the private 
sector. Under section 202 of UMRA, 
EPA generally must prepare a written 
statement, including a cost-benefit 
analysis, for proposed and final rules 
with ‘‘Federal mandates’’ that may 
result in expenditures by State, local, 
and Tribal governments, in the 
aggregate, or by the private sector, of 
$100 million or more in any one year. 
Before promulgating an EPA rule for 
which a written statement is needed, 

section 205 of UMRA generally requires 
EPA to identify and consider a 
reasonable number of regulatory 
alternatives and adopt the least costly, 
most cost-effective or least burdensome 
alternative that achieves the objectives 
of the rule. The provisions of section 
205 do not apply when they are 
inconsistent with applicable law. 
Moreover, section 205 allows EPA to 
adopt an alternative other than the least 
costly, most cost-effective or least 
burdensome alternative if the 
Administrator publishes with the final 
rule an explanation why that alternative 
was not adopted. Before EPA establishes 
any regulatory requirements that may 
significantly or uniquely affect small 
governments, including tribal 
governments, it must have developed 
under section 203 of UMRA a small 
government agency plan. The plan must 
provide for notifying potentially 
affected small governments, enabling 
officials of affected small governments 
to have meaningful and timely input in 
the development of EPA regulatory 
proposals with significant Federal 
intergovernmental mandates, and 
informing, educating, and advising 
small governments on compliance with 
the regulatory requirements. 

EPA has determined that this rule 
contains a Federal mandate that may 
result in the expenditure by State, local, 
and Tribal governments, in the 
aggregate, or by the private sector of 
$100 million or more in any one year. 
Accordingly, EPA has prepared under 
section 202 of UMRA a written 
statement which is summarized below. 

EPA is proposing the technology-
based construction and development 
(C&D) effluent guidelines under sections 
301, 304, 306, 308, 402,and 501 of the 
Clean Water Act CWA), 33 U.S.C. 1311, 
1314, 1316, 1318, 1342 and 1361 and 
under authority of the Pollution 
Prevention Act of 1990, 42 U.S.C. 13101 
et seq. 

Today, EPA is co-proposing three 
options for this C&D effluent limitation 
guideline: (1) Construction site 
permittee self-inspection and 
certification, (2) ‘‘codify’’ provisions of 
the current EPA construction general 
permit with inspection and certification, 
and (3) no regulation. EPA is 
considering each of the three options; 
no option is preferred over the other. 
Options 1 and 2 would impose a 
mandate on the States, local, or Tribal 
governments, in the aggregate, or private 
sector that would exceed $100 million 
per year. Option 3 would not impose a 
mandate with costs that exceed $100 
million per year for the public or private 
sectors. The Agency has conducted 
economic analyses for each of the three 

options, which are provided in the 
Economic Analysis for today’s proposed 
rule (see ‘‘Supporting Documentation’’). 
Additional summary economic 
information may be found in sections 
XII, XVI, and XVII of today’s document. 

Option 1 would establish permittee 
self-inspection and certification 
requirements to improve the 
effectiveness of ESCs at construction 
sites subject to NPDES storm water 
permits. Option 1 would apply to sites 
1 acre or more. This option would 
require permittees to periodically 
inspect their ESCs during land 
disturbing activities and certify that 
they have been properly installed and 
maintained. Option 1 would cost about 
$130 million annually; the benefits for 
this option are about $10 million per 
year. This option would encourage 
permittees to adopt better ESC practices 
and, in the process, reduce discharges of 
sediment and other pollutants from 
those sites. Under Option 1, EPA 
estimates that State and local 
governments would incur about $13 
million in annual costs and the private 
sector would incur about $117 million 
in annual costs. Of the $13 million in 
annual costs to State and local 
governments, about $3 million would be 
incurred by small government entities, 
less than 50,000 population, and about 
$10 million annually would be incurred 
by large government entities, equal to or 
greater than 50,000 population. EPA has 
determined that this option is the least 
expensive of the set of two regulatory 
options in today’s proposal. Option 1 
would amend the existing NPDES 
regulations and improve the 
effectiveness of the storm water permit 
program. The no regulation option, 
discussed later in this section, is the 
least expensive proposed option in 
terms of direct costs outlays. 

Option 2 would establish a new 
national standard for ESC at 
construction sites of five acres or more, 
basically codifying the requirements of 
EPA’s construction general permit. In 
addition, this option would add 
permittee self-inspection and 
certification requirements for ESCs to 
improve compliance. EPA estimates that 
these controls would remove, on 
average, 80 percent of the total 
suspended solids (TSS) discharged from 
construction sites. The problem that 
EPA is addressing through this 
proposed rule is the need to reduce 
construction site erosion and reduce the 
amount of sediment discharged during 
land disturbance activities. EPA 
estimates that Option 2 would cost 
about $505 million annually and would 
have about $22 million in annual 
monetized benefits. The benefits of the 
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proposal would accrue to the public in 
the form of reduced sediment and 
polluted storm water discharged to the 
Nation’s surface waters. The sediment 
and polluted storm water is discharged 
from active construction sites and 
settles into stream beds, drinking water 
reservoirs, and navigational channels. If 
the excess sediment discharged from 
construction sites could be reduced or 
avoided altogether, the public would 
benefit with improved water quality and 
less frequent dredging of drinking water 
reservoirs and navigational channels. 
This option is the more expensive of the 
options. The codification of the CGP 
plus self-inspection and certification 
(Option 2) would improve controls at 
construction sites and in the process 
reduce the amount of sediment and 
storm water discharged from 
construction sites. EPA found that the 
cost of sediment removed is about $0.01 
per pound. The Agency believes that 
this cost is reasonable for the pollutant 
reduction achieved. 

Under Option 2, about $50 million of 
annual incremental costs would accrue 
to State and local governments and 
about $455 million to the private sector. 
The Agency does not have data to 
estimate the costs to Tribal lands and is 
searching for additional information 
about Tribal lands for the final rule. The 
Agency requests information about the 
impacts and costs on Tribal lands. Of 
the $50 million in costs accruing to 
State and local government agencies, 
about $5 million per year would be 
incurred by small government agencies, 
communities with less than 50,000 
population, and about $45 million 
would accrue to large communities, 
those with more than 50,000 
population. EPA has analyzed the 
impacts on small government entities. 
This analysis is discussed later in this 
section. EPA estimates that about $2 
million of the annual benefits will come 
from improvements to State and local 
government-funded projects and about 
$20 million in benefits will come from 
improvements to private sector projects. 
This distribution of the benefits reflects 
the distribution of construction and 
development in the United States 
economy. About 25 percent of all 
construction is funded by Federal, state 
and local governments, according to the 
1997 Census of Construction. The 
Federal portion of the incremental costs 
of the proposal are not covered by 
UMRA.

State and local governments may find 
resources available at the Federal, State 
and local level to defray some of the 
costs associated with the proposed rule. 
The Clean Water Act State Revolving 
Fund (SRF) provides capitalization 

grants to eligible States, that provide a 
twenty percent match, and then provide 
financial assistance to municipalities or 
State agencies. Some of these funds are 
eligible to finance storm water controls. 
In some cases, these funds are available 
to the private sector if projects are 
located in a designated estuary. Other 
funds are available through other 
programs such as grant and loan 
programs, public/private partnerships, 
and private sector contributions. 

This proposal will not have any 
disproportionate impacts on particular 
regions of the country, or particular 
State, local, or Tribal governments, or 
communities, or particular segments of 
the private sector. The regulatory 
options proposed in today’s document 
apply broadly to the construction and 
development industry in the United 
States. The proposed options will have 
an impact in those locations, wherever 
they happen to be, in which 
construction and development is 
occurring. Over time, different regions 
of the country experience more 
construction and development than 
other regions of the country. For 
example, at this time, California and 
Texas are experiencing a relatively large 
amount of development, along with 
Florida and Pennsylvania. 

Option 3 is the no-regulation option 
for the construction and development 
industry. Under Option 3, there would 
be no costs or benefits directly 
attributable to government entities or to 
the private sector, with the following 
important exception. Executive Order 
12866 advises agencies to consider the 
state of the world before and after the 
prospective regulation. Under the no-
regulation option, the current state of 
the world would not be changed, nor 
would the discharge of sediment into 
the Nation’s surface waters from C&D 
activities. These partially-controlled 
sediments would continue to contribute 
to the loss of water quality, and 
sedimentation in water reservoirs and 
streams. These effects can be attributed 
as costs imposed on society as an 
externality, and realized when choices 
are made to reclaim or restore the 
functionality of the water body. EPA’s 
benefit methodology is limited in terms 
of the state-of-the-art to monetize these 
benefits. However, the Agency believes 
that the benefits may be substantially 
larger than EPA is claiming through 
monetized benefits. 

Additional information about the 
costs and economic impacts of the 
proposed rule may be found in section 
XII of today’s document. In addition, 
section XVI and section XVII of today’s 
document provide information and 
analyses about the environmental 

assessment and benefit analysis. The 
analyses for these proposed options may 
be found in the support documents in 
the record for this proposed action. 

The proposed regulatory options 
would not impose any costs on the 
industry or government entities after 
termination of the applicable NPDES 
permits. Option 1 would require only 
permittee self-inspection and 
certification activities during the active 
construction period. Option 2, in 
addition to the inspection and 
certification requirements, would 
require installation, operation and 
maintenance of temporary ESCs during 
the active construction period. Option 2 
would not require maintenance of these 
controls after the active construction 
period. 

EPA has determined that the 
mandates under this proposal will not 
have a significant impact on the 
national economy in the form of 
productivity, economic growth, full 
employment, creation of productive jobs 
and international competitiveness. 
Nevertheless, the Agency has conducted 
an extensive analysis of the economic 
impacts of the proposed rule on the 
construction and development industry 
and the national economy. These 
analyses are presented in section XII of 
today’s document. While the impact 
analysis shows that less than one 
percent of firms in the industry could 
potentially fail under the rule and that 
less than one percent of jobs in the 
industry could be lost from the most 
stringent options under analysis, the 
Agency concluded that, based upon the 
scale of this industry which is a major 
component of the U.S. economy, even a 
small percentage of jobs or firms closed 
is significant, especially in a sluggish 
economy. Accordingly, the burden on 
the economy is one of the reasons the 
Agency rejected more stringent options. 
The options proposed today are a result 
of an extensive economic analysis of a 
suite of construction and storm water 
options. The Agency determined that 
Option 1 is the least costly and least 
burdensome regulatory option. 

EPA is not required by UMRA to 
consult with elected representatives (or 
their designated authorized employees) 
of the affected State, local, and Tribal 
governments, because the proposed rule 
would not impose a Federal mandate on 
State, local and tribal governments, in 
the aggregate, of $100 million or more 
in any one year. The Agency estimates 
that the costs to State, local and tribal 
governments is about $50 million on an 
annual basis. Nevertheless, EPA has 
conducted outreach to the public and 
private sectors to obtain their input on 
the proposed regulations. The Agency 
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has conducted two national public 
meetings in the past year: one in 
Washington, DC and one in Denver, 
Colorado. Representatives of several 
State and local agencies, and 
engineering consultants representing 
builders and developers attended these 
national meetings. The Agency also 
convened a 60-day Small Business 
Advocacy Review (SBAR) Panel on July 
16, 2001 to obtain input from the small 
business community on the possible 
impacts of the proposed regulations on 
small businesses. The SBAR Panel was 
composed of representatives of the 
Office of Management and Budget, the 
Small Business Administration, and 
EPA. The SBAR Panel met with small 
entity representatives (SERs) and held 
conference calls with the SERs to 
discuss the impact of the proposal. The 
Panel issued a final report to the 
Administrator in October 2001. In 
addition, through the auspices of the 
National Association of Home Builders 
(NAHB), EPA conducted six focus group 
meetings with residential builders and 
developers to learn more about the 
economic and business practices of the 
construction and development industry. 
Finally, the Agency has conducted 
numerous conference calls with 
builders and developers to learn more 
about their business and technical 
practices and participated in 
conferences and meetings across the 
country. 

EPA has determined that none of the 
options proposed today might 
significantly or uniquely affect small 
governments. Thus, today’s rule is not 
subject to the requirements of section 
203 of UMRA. Nevertheless, the Agency 
has taken steps to provide information 
and accessability to small government 
agencies. The Agency has conducted an 
extensive small government economic 
impact analysis, because the Agency 
wants to understand the impacts of the 
proposed rule. Moreover, the Agency 
usually conducts a small government 
analysis for all effluent guidelines to 
comply with all applicable Federal 
requirements and Executive Orders. The 
most expensive proposed regulatory 
option would impose requirements for 
ESC at construction sites. These 
requirements are technology-based 
requirements for construction sites that 
are designed to work with the NPDES 
storm water program. Some 
construction and development projects 
are funded by State and local 
governments, but most are funded by 
the private sector. The Agency has 
determined that about 12 percent of all 
projects funded by State and local 
governments are funded by small 

government entities, those with a 
population under 50,000, and about 88 
percent are funded by large 
governments, those with a population 
greater than 50,000. EPA’s economic 
analysis shows that the cost to small 
governments of the most costly option is 
significantly less than one tenth of one 
percent of the revenues of those 
communities. 

Nevertheless, EPA considered 
approaches to reduce any impact and 
assessed methods to find better ways to 
meet the objectives of the proposal with 
as few impacts as possible. EPA used 
several methods to determine costs to 
small communities, and each method 
shows that the cost to small 
communities from the most costly 
option is much less than one tenth of 
one percent of their annual revenues. 
Under one method the Agency 
compared the aggregate incremental 
costs of the most costly option to small 
governments with the aggregate annual 
revenue of small governments. In 
another method, the Agency analyzed 
the impacts on average small 
government agencies, based upon data 
on small government annual revenues 
and costs. As a result, this rule will not 
result in a significant cost to small 
communities. The Agency requests 
comment on the impacts on small 
communities from the requirements 
under this proposal. The small 
government agency analysis can be 
found in the Economic Analysis. 

EPA is developing procedures and 
methods with which to provide 
information about this proposal to small 
government agencies. In particular, the 
Agency has established a website to 
distribute information to the public, 
industry, and government entities, in 
particular small government agencies, 
about today’s proposed rule. The 
website may be accessed at http://
www.epa.gov/waterscience/guide/
construction/. This website provides 
information on EPA’s effluent 
guidelines program and will contain 
information about today’s proposed 
regulation.

C. Regulatory Flexibility Act (RFA) as 
Amended by the Small Business 
Regulatory Enforcement Fairness Act of 
1996 (SBREFA) 

1. Introduction 

The RFA, 5 U.S.C. 601 et. seq., 
generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements under the 
Administrative Procedure Act or any 
other statute unless the agency certifies 
that the rule will not have a significant 

impact on a substantial number of small 
entities. Small entities include small 
businesses, small organizations, and 
small governmental jurisdictions. 

For purposes of assessing the impacts 
of today’s rule on small entities, EPA 
defined: (1) Small businesses, according 
to SBA size standards, as construction 
businesses that receive less than $27.5 
million in annual revenue and 
developers that receive less than $5 
million in annual revenue; (2) small 
government jurisdictions as small 
governments of a city, county, town, 
school district or special district with a 
population of less than 50,000; and (3) 
small organizations as any not-for-profit 
enterprise that is independently owned 
and operated and is not dominant in its 
field. 

In accordance with section 603 of the 
RFA, EPA has prepared an initial 
regulatory flexibility analysis (IRFA) 
that examines the impact of the 
proposed rule on small entities along 
with regulatory alternatives that could 
reduce that impact. The IRFA is 
available for review in the docket and is 
summarized below. 

The objective for the proposed 
effluent guidelines for the construction 
and development (C&D) industry is to 
reduce sediment and storm water 
discharged from active construction 
sites. EPA’s analysis indicates that 
storm water discharges from 
construction sites contribute sediment 
to the nation’s surface waters that is 
deposited in stream beds, lakes, 
navigational channels, and water supply 
reservoirs. Notwithstanding the social 
policy objective of reducing sediment 
and storm water discharges, EPA has 
conducted extensive analyses of the 
impacts on small businesses based upon 
the costs and impacts of three co-
proposed options. EPA used the small 
business analyses to identify approaches 
that would reduce and minimize 
impacts on small businesses, while at 
the same time striking a balance that 
would achieve the highly desirable goal 
of reducing storm water pollution. EPA 
also is soliciting comments on other, 
less costly approaches to meet the 
objective of the proposal. The Economic 
Analysis in its entirety and the initial 
regulatory flexibility analysis 
(IRFA)(Chapter 6 within the Economic 
Analysis) provide EPA’s analysis of the 
proposed requirements on small 
business entities. Additional 
information on the economic impacts 
and, in particular, the impacts on small 
businesses, may be found in section XII 
of today’s document. 

EPA proposes to set technology-based 
effluent guidelines to control sediment 
and storm water discharges from active 
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construction sites. Construction and 
development activity disturbs the soil 
on construction sites, and, in the 
process, releases sediment and storm 
water into surface streams, lakes, and 
water supply reservoirs. See section 
VI.B.2, Clearing, Excavating and 
Grading of today’s document for 
additional details. Disturbed soil, if not 
managed properly, can be easily washed 
off-site during storm events. Storm 
water and sediment discharges during 
construction can cause an array of 
physical, chemical and biological 
impacts. Water quality impairment 
results, in part, because pollutants 
available at construction sites are 
released into surface waters. The 
interconnected process of erosion 
(detachment of the soil particles), 
sediment transport, and delivery is the 
primary pathway for introducing key 
pollutants, such as nutrients (nitrogen 
and phosphorous), metals and organic 
compounds into surface waters and 
aquatic systems. 

The proposed rule would establish 
technology-based effluent guidelines for 
the control of erosion and sediment on 
active construction projects. The 
technology-based options would 
complement the requirements of the 
existing NPDES storm water 
requirements. EPA is proposing this 
regulation under the authorities of 
sections 301, 304, 306, 308, 402 and 501 
of the Clean Water Act, 33 U.S.C. 1311, 
1314, 1316, 1318, 1342 and 1361 and 
under authority of the Pollution 
Prevention Act of 1990, 42 U.S.C. 13101 
et seq., Public Law 101–508, November 
5, 1990. 

For purposes of assessing the 
economic impacts of today’s rule on 
small entities through the IRFA, ‘‘small 
entity’’ is defined by SBA size standards 
for small businesses and RFA default 
definitions for small governmental 
jurisdictions and small organizations. 
The small entities directly regulated by 
this proposed rule include small land 
developers, small residential 
construction firms, small commercial 
and industrial firms, and small special 
trade firms. Over ninety percent of the 
businesses in the construction and 
development industry are small 
businesses. EPA recognizes the 
tremendous contributions that these 
small businesses make to the fabric of 
the American economy. Accordingly, 
the Agency has attempted to reduce 
impacts to small businesses while, at 
the same time, working to identify ways 
to achieve the objective of today’s 
document. 

Table XII–8 in section XII of today’s 
document presents the results of EPA’s 
small business analysis. 

EPA also has analyzed the projected 
reporting, recordkeeping, and other 
compliance requirements under the 
Paperwork Reduction Act for today’s 
proposed rule, including an estimate of 
the classes of small entities that would 
be subject to the proposed rule. The 
results of the analysis are reported in 
section XIX.A, Paperwork Reduction 
Act. EPA anticipates that small firms 
may incur some incremental costs for 
reporting, record keeping and other 
compliance requirements. However, 
these incremental costs are expected to 
be small. EPA has analyzed the 
incremental burden and costs of 
reporting and record keeping 
requirements. These costs are covered 
by the approved information collection 
request (ICR) for the existing NPDES 
Storm Water Program. Moreover, these 
costs are included in the engineering 
cost models and in the economic impact 
models that support the regulatory 
options in today’s document. 

EPA has not identified any rules that 
duplicate, overlap, of conflict with 
today’s proposal. Moreover, this 
proposal would complement the 
existing NPDES storm water regulations. 

There may be alternatives to the 
proposed options that accomplish the 
objectives of today’s proposal. EPA is 
seeking comment on variations to these 
options and is particularly interested in 
information that would accomplish 
these objectives and minimize any 
significant economic impact on small 
entities. 

The Agency as analyzed a broad suite 
of regulatory options and technology 
alternatives. The three regulatory 
options in today’s document provide the 
final set of options that the Agency is 
considering for the proposal. 

As required by section 609(b) of the 
RFA, as amended by SBREFA, EPA also 
conducted outreach to small entities 
and convened a Small Business 
Advocacy Review (SBAR) Panel to 
obtain advice and recommendations of 
representatives of the small entities that 
potentially would be subject to the 
rule’s requirements. On July 16, 2001, 
EPA’s Small Business Advocacy 
Chairperson convened the C&D SBAR 
panel under section 609(b). In addition 
to the Chairperson, the Panel consists of 
the Director of the Engineering and 
Analysis Division of the Office of 
Science and Technology within EPA’s 
Office of Water, the Administrator of the 
Office of Information and Regulatory 
Affairs within the Office of Management 
and Budget (OMB), and the Acting Chief 
Counsel for Advocacy of the Small 
Business Administration (SBA). 

Prior to convening the Panel on July 
16, 2001, EPA held a conference call/

meeting on June 14, 2001 to receive 
information from prospective small 
entity representatives (SER) about plans 
for convening the Panel and their early 
concerns about the planned proposed 
regulation. EPA invited seven 
residential builders and developers, five 
heavy construction company 
representatives, one local government 
official, one trade association 
representative, and five consultants to 
serve as potential SERs during the pre-
panel outreach process. The full Panel 
report lists the materials provided to the 
SERs and summarizes their comments. 
Their full written comments also are 
attached to the report. In light of these 
comments, the Panel considered the 
regulatory flexibility issues specified by 
RFA/SBREFA and developed the 
findings and discussion summarized 
below. 

Consistent with the RFA/SBREFA 
requirements, the Panel evaluated the 
assembled materials and small-entity 
comments on issues related to the 
elements of the IRFA. A copy of the 
Panel report is included in the docket 
for this proposed rule. 

2. Summary of Panel Recommendations 
The SBAR Panel submitted a final 

report of the sixty day panel process, 
that convened on July 16, 2001, to the 
Administrator of EPA in October 2001. 
The following issues and EPA’s 
response provides information about the 
discussions between the SBAR Panel 
and the SERs. The final SBAR Panel 
Report is available in the docket for the 
proposed effluent guidelines for the 
construction and development industry.

a. Related Federal Rules 
• The Panel recommended that EPA, 

during the development of the proposed 
effluent guidelines, evaluate the 
adequacy of the current NPDES storm 
water program. The Panel also 
recommended that EPA proceed with 
the development of proposed effluent 
guidelines, but that in doing so, keep 
open the option of ultimately declining 
to promulgate final guidelines until the 
effectiveness of Phase I and Phase II, 
without national effluent guidelines, 
can be evaluated more fully. 

EPA response. EPA is proposing a set 
of three options that is consistent with 
the comments from the Small Business 
Advocacy Review (SBAR) Panel. One of 
the options would require additional 
ESCs. The three options are: (1) Self-
inspection and certification for projects 
one acre or more; (2) Codify the CGP 
with self-inspection and certification for 
projects five acres or more; (3) a no-
regulation option that considers the 
possibility of not issuing a final 
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regulation. The Agency appreciates the 
comments from the SBAR Panel, and 
the regulatory options in today’s 
document reflect the Panel’s final 
report. 

• The Panel further recommended the 
inclusion in the proposal of regulatory 
language that would provide a 
mechanism by which construction sites 
could meet the effluent guidelines 
requirement by complying with State 
and/or local regulations that provide a 
comparable level of environmental 
protection. The Panel also noted and 
endorsed EPA’s intention to incorporate 
any additional requirements for ESC 
and storm water management developed 
under the effluent guidelines into the 
existing construction general permitting 
system, which should ease the 
regulatory burden associated with the 
new requirements, at least in terms of 
permitting and related paperwork costs. 

EPA response. EPA plans to recognize 
States with excellent storm water 
programs. In those States, there would 
be no additional requirements beyond 
those currently in place. In addition, 
there would be no incremental costs to 
those States or the dischargers in those 
States. 

EPA plans to implement the 
technology-based effluent guidelines 
through the existing NPDES storm water 
program. Moreover, EPA plans to 
implement the effluent guidelines 
through the construction general 
permits as recommended by the SBAR 
Panel. 

b. Regulatory Alternatives 
• Many of the SERs commented that 

quantitative or numerical effluent 
standards are not appropriate for storm 
water discharges. Another SER 
indicated that numeric limits are 
unproven in a construction discharge 
context and are extremely cost-
ineffective. The Panel recommended 
against establishing across-the-board 
storm water monitoring requirements as 
part of the effluent guidelines. 

EPA response. For the reasons 
discussed in section IX.B of today’s 
document, EPA is not proposing 
quantitative or numerical effluent 
standards for construction and 
development, and is not proposing 
storm water monitoring requirements in 
today’s proposed rule. 

• The Panel urged EPA, as it conducts 
evaluations of the feasibility of 
establishing numeric effluent 
limitations to comply with the 
settlement agreement with NRDC, to 
fully consider the many challenges 
associated with developing numeric 
effluent standards, such as monitoring 
difficulties, site-specific variability, and 

the stochastic nature of rainfall and 
runoff events. The Panel recommended 
that EPA acquire and evaluate data on 
both costs and effectiveness of such 
requirements from sites across the 
country, reflecting a variety of 
geographic, weather, soil, and other site 
conditions, before it makes any 
determination on the utility and 
feasibility of such standards. The Panel 
also recommended that any BMP 
certification requirements that may be 
included in the guidelines be limited to 
design parameters only and not include 
performance certification or liability of 
the certifier for failure of BMPs to 
perform as expected. 

EPA response. As described in the 
Agency’s response to the previous Panel 
recommendation, EPA is not proposing 
quantitative or numerical effluent 
standards. EPA has compiled data from 
across the country and found that 
numeric limits and monitoring 
requirements are not the most effective 
tools for management and control of 
storm water discharges. 

• Several SERs suggested that EPA 
base the effluent guidelines on the 
existing CGP requirements. The panel 
recommended that EPA give 
consideration to this approach and that, 
at a minimum, EPA should present it for 
comment in the preamble to the 
proposed effluent guidelines as a 
regulatory option under consideration. 

EPA response. EPA gave considerable 
weight to this recommendation from the 
SBAR Panel. The Agency has concluded 
that using the technology-based 
requirements to complement those in 
the CGP has considerable advantages 
and served as the basis for one of the 
options proposed today. 

c. Methodological Issues 

• The Panel recommended that EPA 
fully evaluate the appropriateness of the 
selected baseline requirements and the 
estimated costs, and the regulatory 
requirements and their costs in the 
development of the proposed rule. The 
Panel further recommended that EPA 
specifically consider the comments of 
the SERs in this effort. 

EPA response. EPA has assessed the 
baseline and understands the progress 
that the industry has made in improving 
the implementation of ESCs. The 
Agency has conducted an analysis that 
reflects the current level of progress and 
the progress anticipated under the 
existing storm water programs. 

EPA invites comments on all aspects 
of this proposal and its impacts on small 
entities. 

D. Executive Order 12866: Regulatory 
Planning and Review 

Under Executive Order 12866 (58 FR 
51735, October 4, 1993), the Agency 
must determine whether the regulatory 
action is ‘‘significant’’ and therefore 
subject to OMB review and the 
requirements of the Executive Order. 
The Order defines ‘‘significant 
regulatory action’’ as one that is likely 
to result in a rule that may: 

(1) Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy, a sector of the economy, 
productivity, competition, jobs, the 
environment, public health or safety, or 
State, local, or tribal governments or 
communities; 

(2) Create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency;

(3) Materially alter the budgetary 
impact of entitlements, grants, user fees, 
or loan programs or the rights and 
obligations of recipients thereof; or 

(4) Raise novel legal or policy issues 
arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in the Executive Order. 

Pursuant to the terms of Executive 
Order 12866, EPA has concluded that 
this rule is a ‘‘significant regulatory 
action.’’ As such, this action was 
submitted to OMB for review. Changes 
made in response to OMB suggestions or 
recommendations will be documented 
in the public record. 

E. Executive Order 13132: Federalism 

Executive Order 13132, entitled 
‘‘Federalism’’ (64 FR 43255, August 10, 
1999), requires EPA to develop an 
accountable process to ensure 
‘‘meaningful and timely input by State 
and local officials in the development of 
regulatory policies that have Federalism 
implications.’’ ‘‘Policies that have 
Federalism implications’’ is defined in 
the Executive Order to include 
regulations that have ‘‘substantial direct 
effects on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government.’’ 

This proposed rule does not have 
Federalism implications. It will not 
have substantial direct effects on the 
States, on this relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132. EPA estimates 
that the average impact on all 
authorized States and local governments 
of the most expensive of the options 
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proposed today is $50 million (year 
2000 $) annually. EPA does not consider 
an impact of $50 million (year 2000 $) 
on States and local governments a 
substantial effect. Moreover, this annual 
cost is less than one tenth of one percent 
of the revenues of State and local 
government. 

Further, the revised regulations would 
not alter the basic State-Federal scheme 
established in the Clean Water Act 
under which EPA authorizes States to 
carry out the NPDES permitting 
program. EPA expects the revised 
regulations to have little effect on the 
relationship between, or the distribution 
of power and responsibilities among, 
the Federal and State governments. 
Thus, Executive Order 13132 does not 
apply to this rule. 

In the spirit of Executive Order 13132, 
and consistent with EPA policy to 
promote communications between EPA 
and State and local governments, EPA 
specifically solicits comments on this 
proposed rule from State and local 
officials. 

F. Executive Order 13045: Protection of 
Children From Environmental Health 
Risks and Safety Risks 

Executive Order 13045, ‘‘Protection of 
Children from Environmental Health 
Risks and Safety Risks’’ (62 FR 19885, 
April 23, 1997) applies to any rule that: 
(1) Is determined to be ‘‘economically 
significant’’ as defined under Executive 
Order 12866, and (2) concerns an 
environmental health or safety risk that 
EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children, and 
explain why the planned regulation is 
preferable to other potentially effective 
and reasonably feasible alternatives 
considered by the Agency. 

This proposed rule is not subject to 
Executive Order 13045 because it does 
not concern an environmental health or 
safety risk that EPA has reason to 
believe may have a disproportionate 
effect on children. This rule is based on 
technology performance, not health or 
safety risks. 

G. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 

Executive Order 13175, entitled 
‘‘Consultation and Coordination with 
Indian Tribal Governments’’ (65 FR 
67249, November 6, 2000), requires EPA 
to develop an accountable process to 
ensure ‘‘meaningful and timely input by 
tribal officials in the development of 

regulatory policies that have tribal 
implications.’’ 

‘‘Policies that have Tribal 
implications’’ is defined in the 
Executive Order to include regulations 
that have substantial direct effects on 
one or more Indian Tribes, on the 
relationship between the Federal 
government and the Indian Tribes, or on 
the distribution of power and 
responsibilities between the Federal 
government and Indian Tribes. This 
proposed rule does not have tribal 
implications. It will not have substantial 
direct effects on Tribal governments, on 
the relationship between the Federal 
government and Indian Tribes, or on the 
distribution of power and 
responsibilities between the Federal 
government and Indian tribes as 
specified in Executive Order 13175. 
Today’s proposed rule contains no 
Federal mandates for Tribal 
governments and does not impose any 
enforceable duties on Tribal 
governments. Thus, Executive Order 
13175 does not apply to this rule. In the 
spirit of Executive Order 13175, and 
consistent with EPA policy to promote 
communications between EPA and 
Tribal governments, EPA specifically 
solicits comment on this proposed rule 
from tribal officials.

H. National Technology Transfer and 
Advancement Act 

Section 12(d) of the National 
Technology Transfer and Advancement 
Act (NTTAA) of 1995, (Public Law 104–
113, section 12(d); 15 U.S.C. 272 note) 
directs EPA to use voluntary consensus 
standards in its regulatory activities 
unless to do so would be inconsistent 
with applicable law or otherwise 
impractical. Voluntary consensus 
standards are technical standards (e.g., 
materials specifications, test methods, 
sampling procedures, and business 
practices) that are developed or adopted 
by voluntary consensus standard bodies. 
The NTTAA directs EPA to provide 
Congress, through OMB, explanations 
when the Agency decides not to use 
available and applicable voluntary 
consensus standards. 

The Agency is not aware of any 
consensus-based technical standards for 
the types of controls contained in 
today’s proposal. EPA welcomes 
comments on this aspect of the 
proposed rulemaking and, specifically, 
invites the public to identify 
potentially-applicable voluntary 
consensus standards and to explain why 
such standards should be used in this 
regulation. 

I. Plain Language Directive 
Executive Order 12866 requires each 

agency to write all rules in plain 
language. EPA invites comments on 
how to make this proposed rule easier 
to understand. 

J. Executive Order 13211 (Energy 
Effects) 

This rule is not a ‘‘significant energy 
action’’ as defined in Executive Order 
13211, ‘‘Actions Concerning Regulations 
That Significantly Affect Energy Supply, 
Distribution, or Use’’ (66 FR 28355, May 
22, 2001) because it is not likely to have 
a significant adverse effect on the 
supply, distribution, or use of energy. 
The treatment systems required by 
today’s proposal rely on passive 
treatment techniques that do not utilize 
mechanical equipment. The proposed 
rule may require larger sediment basins 
in certain cases, and therefore may 
result in the use of additional fuel for 
construction equipment conducting 
excavation and soil moving activities. 
EPA estimates that this additional fuel 
usage will be approximately 700,000 
gallons per year, which is insignificant 
compared to the annual consumption in 
the United States. 

XX. Solicitation of Data and Comments 

A. Specific Solicitation of Comments 
and Data 

EPA solicits comments on all aspects 
of today’s proposal. In addition to the 
various topics on which EPA has 
specifically solicited comments 
throughout this proposal, EPA solicits 
comments in several additional areas. 

Today’s proposal at § 450.21(i) 
specifies requirements for permittees to 
remove accumulated sediment from 
sediment traps and ponds when design 
capacity has been reduced by 50 
percent. Today’s proposal does not 
require any other specific maintenance 
requirements, although some additional 
maintenance costs such as replacing 
mulching have been included in the 
costs of Option 2. EPA solicits 
comments on the assumption that these 
maintenance activities would be a 
natural outcome of the inspection 
requirements. Alternatively, EPA 
solicits comment on additional 
maintenance requirements that the 
Agency should consider requiring 
through regulation, as well as the costs 
and benefits of such requirements. 

EPA solicits comments on the 
effectiveness and appropriateness of 
each of the technologies contained in 
today’s proposal. The Agency also 
solicits comments on any other 
equivalent technologies the Agency 
should consider, as well as the costs, 
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benefits and effectiveness of such 
technologies. 

EPA has attempted to capture all of 
the provisions of the EPA’s ‘‘national’’ 
CGP (63 FR 7901, February 17,1998) in 
today’s proposal. EPA solicits comments 
on the components of the CGP that were 
inadvertently left out of today’s 
proposal, as well as the costs and 
benefits of such components. In 
addition, EPA recognizes that the EPA 
CGP is scheduled to be revised in 2003 
and that certain provisions contained in 
the permit may change prior to final 
action on the effluent guideline. EPA 
solicits comments on the appropriate 
approach to take to reconcile any 
changes made in the EPA CGP with 
today’s proposal. 

B. General Solicitation of Comment 

EPA encourages public participation 
in this rulemaking. EPA asks that 
commenters address any perceived 
deficiencies in the record supporting 
this proposal and that suggested 
revisions or corrections to the rule, 
preamble or record be supported by 
data. EPA invites all parties to 
coordinate their data collection 
activities with the Agency to facilitate 
mutually beneficial and cost-effective 
data submissions. Please refer to the FOR 
FURTHER INFORMATION section at the 
beginning of this preamble for technical 
contacts at EPA.

List of Subjects 

40 CFR Part 122 

Environmental protection, 
Administrative practice and procedure, 
Confidential business information, 
Hazardous substances, Reporting and 
recordkeeping requirements, Water 
pollution control. 

40 CFR Part 450 

Environmental protection, 
Construction industry, Land 
development, Erosion, Sediment, Storm 
water, Water pollution control.

Dated: May 15, 2002. 

Christine Todd Whitman, 
Administrator.

For the reasons set out in the 
preamble, EPA proposes to amend title 
40, chapter I of the Code of Federal 
Regulations as follows: 

[Option 1] 

Part 122 is proposed to be amended 
to read as follows:

PART 122—EPA ADMINISTERED 
PERMIT PROGRAMS: THE NATIONAL 
POLLUTANT DISCHARGE 
ELIMINATION SYSTEM 

1. The authority citation for part 122 
continues to read as follows:

Authority: The Clean Water Act, 33 U.S.C. 
1251 et seq.

2. Section 122.44 is amended by 
revising paragraph (i)(4) and adding 
paragraph (t) to read as follows:

§ 122.44 Establishing limitations, 
standards, and other permit conditions 
(applicable to State NPDES programs, see 
§ 123.25).

* * * * *
(i) * * * 
(4) Requirements to report monitoring 

results for storm water discharges 
associated with industrial activity (other 
than construction activity pursuant to 
40 CFR 122.26(b)(14)(x) and those 
discharges addressed in paragraph (i)(3) 
of this section) shall be established on 
a case-by-case basis with a frequency 
dependent on the nature and effect of 
the discharge. * * *
* * * * *

(t) Inspection and certification for 
construction site storm water 
discharges. 

(1) Site log book. The permittee for a 
point source discharge under 
§ 122.26(b)(14)(x) or § 122.26(b)(15) 
shall maintain a record of site activities 
in a site log book. The site log book shall 
be maintained as follows: 

(i) A copy of the site log book shall 
be maintained on site and be made 
available to the permitting authority 
upon request; 

(ii) In the site log book, the permittee 
shall certify, prior to the 
commencement of construction 
activities, that any plans required by the 
permit meet all Federal, State, Tribal 
and local erosion and sediment control 
requirements and are available to the 
permitting authority; 

(iii) The permittee shall have a 
qualified professional (knowledgeable 
in the principles and practices of 
erosion and sediment controls, such as 
a licensed professional engineer, or 
other knowledgeable person) conduct an 
assessment of the site prior to 
groundbreaking and certify in the log 
book that the appropriate best 
management practices (BMPs) described 
in plans required by the permit have 
been adequately designed, sized and 
installed to ensure overall preparedness 
of the site for initiation of 
groundbreaking activities. The permittee 
shall record the date of initial 
groundbreaking in the site log book. The 
permittee shall also certify that any 

inspection, stabilization and BMP 
maintenance requirements of the permit 
have been satisfied within 48 hours of 
actually meeting such requirements; and 

(iv) The permittee shall post at the 
site, in a publicly-accessible location, a 
summary of the site inspection activities 
on a monthly basis; 

(2) Site Inspections. The permittee or 
designated agent of the permittee (such 
as a consultant, subcontractor, or third-
party inspection firm) shall conduct 
regular inspections of the site and 
record the results of such inspection in 
the site log book in accordance with 
paragraph (t)(1) of this section. 

(i) After initial groundbreaking, 
permittees shall conduct site 
inspections at least every 14 calendar 
days and within 24 hours of the end of 
a storm event of 0.5 inches or greater. 
These inspections shall be conducted by 
a qualified professional. During each 
inspection, the permittee or designated 
agent shall record the following 
information: 

(A) Indicate on a site map the extent 
of all disturbed site areas and drainage 
pathways. Indicate site areas that are 
expected to undergo initial disturbance 
or significant site work within the next 
14 days; 

(B) Indicate on a site map all areas of 
the site that have undergone temporary 
or permanent stabilization; 

(C) Indicate all disturbed site areas 
that have not undergone active site work 
during the previous 14 days; 

(D) Inspect all sediment control 
practices and note the approximate 
degree of sediment accumulation as a 
percentage of the sediment storage 
volume (for example 10 percent, 20 
percent, 50 percent, etc.). Note all 
sediment control practices in the site log 
book that have sediment accumulation 
of 50 percent or more; and 

(E) Inspect all erosion and sediment 
control BMPs and note compliance with 
any maintenance requirements such as 
verifying the integrity of barrier or 
diversion systems (e.g., earthen berms or 
silt fencing) and containment systems 
(e.g., sediment basins and sediment 
traps). Identify any evidence of rill or 
gully erosion occurring on slopes and 
any loss of stabilizing vegetation or 
seeding/mulching. Document in the site 
log book any excessive deposition of 
sediment or ponding water along barrier 
or diversion systems. Note the depth of 
sediment within containment 
structures, any erosion near outlet and 
overflow structures, and verify the 
ability of rock filters around perforated 
riser pipes to pass water. 

(ii) Prior to filing of the Notice of 
Termination or the end of permit term, 
a final site erosion and sediment control 
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inspection shall be conducted by the 
permittee or designated agent. The 
inspector shall certify that the site has 
undergone final stabilization as required 
by the permit and that all temporary 
erosion and sediment controls (such as 
silt fencing) not needed for long-term 
erosion control have been removed. 

[Option 2] 

Part 122 is proposed to be amended 
and part 450 is proposed to be added to 
read as follows:

PART 122—EPA ADMINISTERED 
PERMIT PROGRAMS: THE NATIONAL 
POLLUTANT DISCHARGE 
ELIMINATION SYSTEM 

1. The authority citation for part 122 
continues to read as follows:

Authority: The Clean Water Act, 33 U.S.C. 
1251 et seq.

2. Section 122.44 is amended by 
revising paragraph (i)(3) as follows:

§ 122.44 Establishing limitations, 
standards, and other permit conditions 
(applicable to State NPDES programs, see 
§ 123.25).

* * * * *
(i) * * * 
(3) Requirements to report monitoring 

results for storm water discharges 
associated with industrial activity, with 
the exception of construction activity as 
defined in § 122.26(b)(14)(x), that are 
subject to an effluent limitation 
guideline shall be established on a case-
by-case basis with a frequency 
dependent on the nature and effect of 
the discharge, but in no case less than 
once a year. Discharges from 
construction activity pursuant to 
§ 122.26(b)(14)(x) shall be governed 
instead by 40 CFR part 450. 

3. A new part 450 is added to read as 
follows:

PART 450—CONSTRUCTION AND 
DEVELOPMENT POINT SOURCE 
CATEGORY

Subpart A—General Provisions 

Sec. 
450.10 Applicability. 
450.11 General Definitions.

Subpart B—Erosion and Sediment Controls 

450.21 Effluent limitations reflecting the 
best practicable technology currently 
available (BPT). 

450.22 Effluent limitations reflecting the 
best available technology economically 
achievable (BAT). 

450.23 Effluent limitations reflecting the 
best conventional pollutant control 
technology (BCT). 

450.24 New source performance standards 
(NSPS).

Authority: Sections 301, 304, 306, 308, 
402, and 501 of the Clean Water Act, as 
amended; 33 U.S.C. 1311, 1314, 1316, 1318, 
1342, and 1361.

Subpart A—General Provisions

§ 450.10 Applicability. 
This part applies to any point source 

discharges from construction and 
development activities that are subject 
to an NPDES permit under the 
definition of ‘‘construction activity’’ at 
40 CFR 122.26(b)(14)(x). This may 
include, but is not restricted to, 
construction of residential buildings 
and non-residential buildings, and 
heavy construction (including highways 
and streets, bridges and tunnels, 
pipelines, transmission lines and 
industrial non-building structures). 
Where there is more than one operator 
of a discharge at a site, the requirements 
of this part may be shared among 
operators if all the requirements of this 
part are met for the entire site. The 
Storm Water Pollution Prevention Plan 
(SWPPP) required by § 450.21(d) shall 
clearly delineate the responsibilities of 
all operators.

§ 450.11 General definitions.
In addition to the definitions set forth 

in 40 CFR 122.2, 122.26(b) and 40 CFR 
401.11, the following definitions apply 
to this part: 

Best Management Practices (BMPs) 
means schedules of activities, 
prohibitions of practices, maintenance 
procedures, and other management 
practices to prevent or reduce the 
discharge of pollutants to waters of the 
United States. BMPs also include 
treatment requirements, operating 
procedures, and practice to control 
plant site runoff, spillage or leaks, 
sludge or waste disposal, or drainage 
from raw material storage. 

Commencement of construction 
means the initial removal of vegetation 
and disturbance of soils associated with 
clearing, grading or excavating activities 
or other construction activities. 

Final stabilization means that either: 
(1) All soil-disturbing activities at the 

site have been completed and a uniform 
(e.g, evenly distributed, without large 
bare areas) perennial vegetative cover 
with a density of 70 percent of the 
native background vegetative cover for 
the area has been established on all 
unpaved areas and areas not covered by 
permanent structures, or equivalent 
permanent stabilization measures (such 
as the use of riprap, gabions, or 
geotextiles) have been employed; or 

(2) For individual lots in residential 
construction by either: The homebuilder 
completing final stabilization as 
specified above; or the homebuilder 

establishing temporary stabilization 
including perimeter controls for an 
individual lot prior to occupation of the 
home by the homeowner and informing 
the homeowner of the need for, and 
benefits of, final stabilization; or 

(3) For construction projects on land 
used for agricultural purposes (e.g., 
pipelines across crop or range land), 
final stabilization may be accomplished 
by returning the disturbed land to its 
preconstruction agricultural use. 
Disturbed areas that were not previously 
used for agricultural activities, such as 
buffer strips immediately adjacent to 
‘‘waters of the United States,’’ and areas 
that are not being returned to their 
preconstruction agricultural use must 
meet the final stabilization criteria in 
paragraph (1) or (2) of this definition. 

Groundbreaking means the 
commencement of construction activity 
at a site. 

New Source means any source from 
which there may be a discharge 
associated with construction activity 
pursuant to 40 CFR 122.26(b)(14)(x) that 
will result in a building, structure, 
facility or installation from which there 
may be a discharge of pollutants 
regulated by new source performance 
standards elsewhere under subchapter 
N. 

Operator for the purpose of this Part 
and in the context of storm water 
associated with construction activity, 
means any party associated with a 
construction project that meets either of 
the following two criteria: 

(1) The party has operational control 
over construction plans and 
specifications, including the ability to 
make modifications to those plans and 
specifications; or 

(2) The party has day-to-day 
operational control of those activities at 
a project that are necessary to ensure 
compliance with a storm water 
pollution prevention plan (SWPPP) for 
the site or other permit conditions (e.g., 
they are authorized to direct workers at 
a site to carry out activities required by 
the SWPPP required by § 450.21(d) or to 
comply with other permit conditions). 

Perimeter controls means best 
management practices that are designed 
to prevent uncontrolled discharge of 
sediment from the site. Perimeter 
controls include BMPs such as 
diversion dikes, storm drain inlet 
protection, berms, and silt fencing. 

Qualified professional means a person 
knowledgeable in the principles and 
practice of erosion and sediment 
controls, such as a licensed professional 
engineer, or other knowledgeable 
person. 

VerDate May<23>2002 14:57 Jun 21, 2002 Jkt 197001 PO 00000 Frm 00042 Fmt 4701 Sfmt 4702 E:\FR\FM\24JNP2.SGM pfrm17 PsN: 24JNP2



42685Federal Register / Vol. 67, No. 121 / Monday, June 24, 2002 / Proposed Rules 

Runoff coefficient means the fraction 
of total rainfall that will appear at the 
conveyance as runoff. 

Stabilization means covering or 
maintaining an existing cover over soil. 
Cover can be vegetative (e.g., grass, 
trees, seed and mulch, shrubs, or turf) 
or non-vegetative (e.g., geotextiles, 
riprap, or gabions).

Subpart B—Erosion and Sediment 
Control

§ 450.21 Effluent limitations reflecting the 
best practicable technology currently 
available (BPT). 

Except as provided in 40 CFR 125.30 
through 125.32, any existing point 
source subject to this subpart must 
achieve the following effluent 
limitations representing the application 
of the best practicable control 
technology currently available (BPT). 
Permittees with operational control over 
construction plans and specification, 
including the ability to make 
modifications to those plans and 
specifications (e.g., developer or owner), 
must ensure the project specifications 
that they develop meet the minimum 
requirements of a SWPPP required by 
paragraph (d) of this section. 

(a) General Erosion and Sediment 
Controls. Each SWPPP shall include a 
description of appropriate controls 
designed to retain sediment on site to 
the extent practicable. These general 
erosion and sediment controls shall be 
included in the SWPPP developed 
pursuant to paragraph (d) of this 
section. The SWPPP must include a 
description of interim and permanent 
stabilization practices for the site, 
including a schedule of when the 
practices will be implemented. 
Stabilization practices may include: 

(1) Establishment of temporary or 
permanent vegetation; 

(2) Mulching, geotextiles, or sod 
stabilization; 

(3) Vegetative buffer strips; 
(4) Protection of trees and 

preservation of mature vegetation. 
(b) Sediment controls. The SWPPP 

must include a description of structural 
practices to divert flows from exposed 
soils, store flows, or otherwise limit 
runoff and the discharge of pollutants 
from exposed areas of the site to the 
degree attainable. 

(1) For common drainage locations 
that serve an area with 10 or more acres 
disturbed at one time, a temporary (or 
permanent) sediment basin that 
provides storage for a calculated volume 
of runoff from a 2 year, 24-hour storm 
from each disturbed acre drained, or 
equivalent control measures, shall be 
provided where attainable until final 

stabilization of the site. Where no such 
calculation has been performed, a 
temporary (or permanent) sediment 
basin providing 3,600 cubic feet of 
storage per acre drained, or equivalent 
control measures, shall be provided 
where attainable until final stabilization 
of the site. When computing the number 
of acres draining into a common 
location it is not necessary to include 
flows from off-site areas and flows from 
on-site areas that are either undisturbed 
or have undergone final stabilization 
where such flows are diverted around 
both the disturbed area and the 
sediment basin. 

(2) In determining whether a sediment 
basin is attainable, the operator may 
consider factors such as site soils, slope, 
available area on site, etc. In any event, 
the operator must consider public 
safety, especially as it relates to 
children, as a design factor for the 
sediment basin, and alternative 
sediment controls shall be used where 
site limitations would preclude a safe 
basin design.

(3) For portions of the site that drain 
to a common location and have a total 
contributing drainage area of less than 
10 disturbed acres, the operator should 
use smaller sediment basins and/or 
sediment traps. 

(4) Where neither a sediment basin 
nor equivalent controls are attainable 
due to site limitations, silt fences, 
vegetative buffer strips or equivalent 
sediment controls are required for all 
down slope boundaries of the 
construction area and for those side 
slope boundaries deemed appropriate as 
dictated by individual site conditions. 

(c) Pollution Prevention Measures. 
The SWPPP shall include the following 
pollution prevention measures: 

(1) Litter, construction chemicals, and 
construction debris exposed to storm 
water shall be prevented from becoming 
a pollutant source in storm water 
discharges (e.g., screening outfalls, 
picked up daily); and 

(2) A description of construction and 
waste materials expected to be stored 
on-site with updates as appropriate, and 
a description of controls to reduce 
pollutants from these materials 
including storage practices to minimize 
exposure of the materials to storm 
water, and spill prevention and 
response. 

(d) Storm Water Pollution Prevention 
Plan. Operators subject to this part shall 
compile Storm Water Pollution 
Prevention Plans (SWPPPs) prior to 
groundbreaking at any construction site. 
In areas where EPA is not the permit 
authority, operators may be required to 
prepare documents that may serve as 
the functional equivalent of a SWPPP. 

Such alternate documents will satisfy 
the requirements for a SWPPP so long 
as they contain the necessary elements 
of a SWPPP. A SWPPP shall incorporate 
the following information: 

(1) A narrative description of the 
construction activity, including a 
description of the intended sequence of 
major activities that disturb soils on the 
site (major activities include grubbing, 
excavating, grading, and utilities and 
infrastructure installation, or any other 
activity that disturbs soils for major 
portions of the site); 

(2) A general location map (e.g., 
portion of a city or county map) and a 
site map. The site map shall include 
descriptions of the following: 

(i) Drainage patterns and approximate 
slopes anticipated after major grading 
activities; 

(ii) The total area of the site and areas 
of disturbance; 

(iii) Areas that will not be disturbed; 
(iv) Locations of major structural and 

nonstructural controls identified in the 
SWPPP; 

(v) Locations where stabilization 
practices are expected to occur; 

(vi) Locations of off-site material, 
waste, borrow or equipment storage 
areas; 

(vii) Surface waters (including 
wetlands); and 

(viii) Locations where storm water 
discharges to a surface water; 

(3) A description of available data on 
soils present at the site; 

(4) A description of BMPs to be used 
to control pollutants in storm water 
discharges during construction as 
described elsewhere in this section; 

(5) A description of the general timing 
(or sequence) in relation to the 
construction schedule when each BMP 
is to be implemented; 

(6) An estimate of the pre-
development and post-construction 
runoff coefficients of the site;

(7) The name(s) of the receiving 
water(s); 

(8) Delineation of SWPPP 
implementation responsibilities for each 
site owner or operator; 

(9) Any existing data that describe the 
storm water runoff characteristics at the 
site. 

(e) Updating the SWPPP. The operator 
shall amend the SWPPP and 
corresponding erosion and sediment 
control BMPs whenever: 

(1) There is a change in design, 
construction, or maintenance that has a 
significant effect on the discharge of 
pollutants to waters of the United States 
which has not been addressed in the 
SWPPP; or 

(2) Inspections or investigations by 
site operators, local, State, Tribal or
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Federal officials indicate that the 
SWPPP is proving ineffective in 
eliminating or significantly minimizing 
pollutant discharges. 

(f) Site Log Book/Certification. The 
operator shall maintain a record of site 
activities in a site log book, as part of 
the SWPPP. The site log book shall be 
maintained as follows: 

(1) A copy of the site log book shall 
be maintained on site and be made 
available to the permitting authority 
upon request; 

(2) In the site log book, the operator 
shall certify, prior to the 
commencement of construction 
activities, that the SWPPP prepared in 
accordance with paragraph (d) of this 
section meets all Federal, State and 
local erosion and sediment control 
requirements and is available to the 
permitting authority; 

(3) The operator shall have a qualified 
professional conduct an assessment of 
the site prior to groundbreaking and 
certify in the log book that the 
appropriate BMPs and erosion and 
sediment controls described in the 
SWPPP and required by paragraphs (a), 
(b), (c) and (d) of this section have been 
adequately designed, sized and installed 
to ensure overall preparedness of the 
site for initiation of groundbreaking 
activities. The operator shall record the 
date of initial groundbreaking in the site 
log book. The operator shall also certify 
that the requirements of paragraphs (g), 
(h) and (i) of this section have been 
satisfied within 48 hours of actually 
meeting such requirements; 

(4) The operator shall post at the site, 
in a publicly-accessible location, a 
summary of the site inspection activities 
on a monthly basis. 

(g) Site Inspections. The operator or 
designated agent of the operator (such as 
a consultant, subcontractor, or third-
party inspection firm) shall conduct 
regular inspections of the site and 
record the results of such inspection in 
the site log book in accordance with 
paragraph (f) of this section. 

(1) After initial groundbreaking, 
operators shall conduct site inspections 
at least every 14 calendar days and 
within 24 hours of the end of a storm 
event of 0.5 inches or greater. These 
inspections shall be conducted by a 
qualified professional. During each 
inspection, the operator or designated 
agent shall record the following 
information: 

(i) On a site map, indicate the extent 
of all disturbed site areas and drainage 

pathways. Indicate site areas that are 
expected to undergo initial disturbance 
or significant site work within the next 
14-day period; 

(ii) Indicate on a site map all areas of 
the site that have undergone temporary 
or permanent stabilization; 

(iii) Indicate all disturbed site areas 
that have not undergone active site work 
during the previous 14-day period; 

(iv) Inspect all sediment control 
practices and note the approximate 
degree of sediment accumulation as a 
percentage of the sediment storage 
volume (for example 10 percent, 20 
percent, 50 percent, etc.). Record all 
sediment control practices in the site log 
book that have sediment accumulation 
of 50 percent or more; and 

(v) Inspect all erosion and sediment 
control BMPs and record all 
maintenance requirements such as 
verifying the integrity of barrier or 
diversion systems (earthen berms or silt 
fencing) and containment systems 
(sediment basins and sediment traps). 
Identify any evidence of rill or gully 
erosion occurring on slopes and any loss 
of stabilizing vegetation or seeding/
mulching. Document in the site log book 
any excessive deposition of sediment or 
ponding water along barrier or diversion 
systems. Record the depth of sediment 
within containment structures, any 
erosion near outlet and overflow 
structures, and verify the ability of rock 
filters around perforated riser pipes to 
pass water. 

(2) Prior to filing of the Notice of 
Termination or the end of permit term, 
a final site erosion and sediment control 
inspection shall be conducted by the 
operator or designated agent. The 
inspector shall certify that the site has 
undergone final stabilization using 
either vegetative or structural 
stabilization methods and that all 
temporary erosion and sediment 
controls (such as silt fencing) not 
needed for long-term erosion control 
have been removed. 

(h) Stabilization. The operator shall 
initiate stabilization measures as soon as 
practicable in portions of the site where 
construction activities have temporarily 
or permanently ceased, but in no case 
more than 14 days after the construction 
activity in that portion of the site has 
temporarily or permanently ceased. This 
requirement does not apply in the 
following instances: 

(1) Where the initiation of 
stabilization measures by the 14th day 
after construction activity temporarily 

or permanently ceased is precluded by 
snow cover or frozen ground conditions, 
stabilization measures shall be initiated 
as soon as practicable; 

(2) Where construction activity on a 
portion of the site is temporarily ceased, 
and earth-disturbing activities will be 
resumed within 21 days, temporary 
stabilization measures need not be 
initiated on that portion of the site. 

(3) In arid areas (areas with an average 
annual rainfall of 0 to 10 inches), semi-
arid areas (areas with an average annual 
rainfall of 10 to 20 inches), and areas 
experiencing droughts where the 
initiation of stabilization measures by 
the 14th day after construction activity 
has temporarily or permanently ceased 
is precluded by seasonably arid 
conditions, the operator shall initiate 
stabilization measures as soon as 
practicable. 

(i) Maintenance. Sediment shall be 
removed from sediment traps or 
sediment ponds when design capacity 
has been reduced by 50 percent.

§ 450.22 Effluent limitations reflecting the 
best available technology economically 
achievable (BAT). 

Except as provided in 40 CFR 125.30 
through 125.32, any existing point 
source subject to this subpart must 
employ the best management practices 
(BMPs) in this section, representing the 
application of the best available 
technology economically achievable 
(BAT): The effluent limitations are the 
same as those specified in § 450.21.

§ 450.23 Effluent limitations reflecting the 
best conventional pollutant control 
technology (BCT). 

Except as provided in 40 CFR 125.30 
through 125.32, any existing point 
source subject to this subpart must 
employ the best management practices 
(BMPs) in this section, representing the 
application of the best conventional 
pollutant control technology (BCT): The 
effluent limitations are the same as 
those specified in § 450.21.

§ 450.24 New source performance 
standards (NSPS). 

Any new source subject to this 
subpart must achieve new source 
performance standards (NSPS): The 
effluent limitations are the same as 
those specified in § 450.21.
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