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Advocacy chairperson convened a
Small Business Advocacy Review Panel
under section 609(b) of the RFA as
amended by SBREFA. For this proposal,
in addition to its chairperson, the Panel
consisted of EPA’s Deputy Director of
the Office of Air Quality Planning and
Standards within the Office of Air and
Radiation, the Administrator of the
Office of Information and Regulatory
Affairs within the OMB, and the Chief
Counsel for Advocacy of the SBA.

As described below, this Panel
conducted an outreach effort and
completed a report on the FIP proposal.
The report provides background
information on the proposed rule being
developed and the types of small
entities that would be subject to the
proposed rule, describes efforts to
obtain the advice and recommendations
of representatives of those small
entities, summarizes the comments that
have been received to date from those
representatives, and presents the
findings and recommendations of the
Panel; the completed report, comments
of the small entity representatives, and
other information are contained in the
docket for this rulemaking.

It is important to note that the Panel’s
findings and discussion are based on the
information available at the time this
report was drafted. The EPA is
continuing to conduct analyses relevant
to the proposed rule, and additional
information may be developed or
obtained during the remainder of the
rule development process. The Panel
makes its report at a preliminary stage
of rule development and its report
should be considered in that light. At
the same time, the report provides the
Panel and the Agency with an
opportunity to identify and explore
potential ways of shaping the proposed
rule to minimize the burden of the rule
on small entities while achieving the
rule’s statutory purposes. Any options
the Panel identifies for reducing the
rule’s regulatory impact on small
entities may require further analysis
and/or data collection to ensure that the
options are practicable, enforceable,
environmentally sound and consistent
with the statute authorizing the
proposed rule.

2. Outreach to Small Entity
Representatives

In consultation with the SBA, EPA
invited 36 small entity representatives
to participate in its outreach efforts on
this proposal. The EPA, OMB, and SBA
held an initial outreach meeting with a
group of small-entity representatives in
Washington, DC on April 14, 1998. The
purpose of this meeting was to
familiarize the small-entity

representatives with the substance of
the rulemaking and the kinds of sources
being considered for regulation, and to
solicit comment on these topics.
Subsequent to the meeting, the
representatives submitted follow-up
comments in writing. The primary
outreach was accomplished by a
meeting with the small-entity
representatives in Washington, D.C. on
August 4, 1998. The purpose of this
meeting was to present the results of
EPA’s analysis on small-entity impacts,
and to solicit comment on this analysis
and on suggestions for impact
mitigation. Subsequent to the meeting,
the representatives submitted follow up
comments in writing.

To define small entities, EPA used the
SBA industry-specific criteria published
in 13 CFR section 121. The SBA size
standards have been established for
each type of economic activity under
the Standard Industrial Classification
(SIC) System. Due to their NOx-emitting
properties, the following industries have
the potential to be affected by the NOx
FIP rulemaking:

SIC Codes in Division D: Manufacturing

2611—Pulp mills

2819—Industrial Inorganic Materials

2821—Plastics Materials, Synthetic Resins,
and Nonvulcanizable Elastomers

2869—Industrial Organic Chemicals

3211—Flat Glass

3221—Glass Containers

3229—Pressed and Blown Glass and
Glassware

3241—Cement, Hydraulic

3312—Steel Works, Blast Furnaces, and
Rolling Mills

3511—Steam, Gas, and Hydraulic Turbines

3519—Stationary Internal Combustion
Engines

3585—Air-Conditioning and Warm-Air
Heating Equipment and Commercial and
Industrial Refrigeration Equipment

SIC Codes in Division E: Transportation,
Communications, Electric, Gas, and
Sanitary Services

SIC Major Group 49: Electric, Gas, and
Sanitary Services, including:

4911—Electric Utilities

4922—Natural Gas Transmission
4931—Electric and other Gas Services
4961—Steam and Air Conditioning Supply

3. Potentially Affected Small Entities

The primary topic of the Panel
discussion was the applicability of the
FIP to the various categories of NOx-
emitting sources, the costs the rule
would impose, and the possibility of
further reducing rule applicability.
Secondary topics included emissions
monitoring and other potentially
duplicative Federal rules. These
discussions are summarized below.

The FIP rulemaking is potentially
applicable to all stationary-source, NOx-
emitting entities in the 23-jurisdiction
area covered by the FIP. The EPA
estimates that the total number of such
entities is approximately 5300, of which
about 1200 are small entities. Based
primarily on considerations of overall
cost effectiveness and administrative
efficiency, EPA is considering reducing
this applicability based on several
factors including input from this Panel.
Specifically, EPA is proposing to
exempt (i.e., not regulate) a number of
source categories from being subject to
this regulation based on factors such as
low relative emissions and lack of an
identified NOx control technology.
Additional categories of sources are
being considered for exemption because
they may not be highly cost effective to
control, with EPA considering an
average cost effectiveness of $2000 per
ton of NOx removed as the upper limit
for highly cost-effective reductions.
These factors are discussed in detail in
section IV.F, Other Point Source
Categories, of this notice.

If EPA takes final action as proposed
today with this reduced-applicability
approach, the FIP will apply only to the
following types of sources: EGUs,
industrial boilers and combustion
turbines, and internal combustion
engines and cement manufacturers. The
stringency levels of control EPA
currently intends to propose for these
types of sources is as follows: for EGUs,
an emission rate of 0.15 pounds of NOx
per million BTU; for industrial boilers
and combustion turbines, an emission
reduction of 60 percent; for internal
combustion engines, an emission
reduction of 90 percent; and for cement
manufacturers, an emission reduction of
30 percent. At these stringency levels,
the estimated number of small entities
that would be affected is as follows:

¢ Electric Generating Units—114
small entities.

¢ Industrial Boilers and/or
Combustion Turbines—31 small
entities.

¢ Internal Combustion Engines and
Cement Manufacturers—8 small
entities.

EPA has further estimated that, of
these affected small entities, the
following would experience compliance
costs equal or greater to 1 percent of
their revenues:

¢ Electric Generating Units—32 small
entities.

¢ Industrial Boilers and Combustion
Turbines—7 small entities.

¢ Internal Combustion Engines and
Cement Manufacturers—3 small
entities.
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Of these, EPA estimates that about 18
small entities with EGUs and 4 small
entities with industrial boilers or
turbines would see costs greater than 3
percent of revenues, and that no IC
engines or cement manufacturers would
see costs above 3 percent of revenues.

Focusing the rule on these categories
would constitute a reduction of over 85
percent in the number of small entities
affected by the rule: out of 1200
potentially-affected small entities, over
1000 would be exempted, with only 153
small entities remaining. The Panel
received written comments from three
small-entity representatives strongly
endorsing these exemptions.

4. Panel Findings and EPA Actions

a. Exemptions. The Panel agreed with
the general approach EPA is proposing
to define the scope of the rule. The
Panel recommended that the categorical
exemptions noted above be included in
the proposal, and further recommended
that the applicability of EPA’s proposed
rule be limited to the categories shown
in that section. As discussed in section
IV of this notice, EPA is proposing to
limit applicability as recommended by
the Panel. Furthermore, as described
below, the Panel considered it
appropriate to explore additional
options for reducing the impact of the
rule.

Several of the small entity
representatives suggested that EPA
exempt all small entities from this
rulemaking. Although EPA does not feel
that a blanket, across-the-board
exemption could be supported, EPA is
receptive to proposals for further
exemptions, up to and including
exempting all small entities if that could
be shown to be appropriate. As
recommended by the Panel, EPA solicits
comment on additional types of small-
entity exemptions and the rational bases
on which such exemptions could be
made, such as disproportionate ability
to bear costs and administrative burden.
Further, where such exemptions are
recommended, EPA solicits comment on
specific approaches to achieving the
total emissions reductions proposed in
the FIP since additional types of small-
entity exemptions would create an
emissions shortfall; approaches could
include tighter limits on certain sources
affected by the FIP or revision of the
NOx SIP call budget.

b. Continuous Emissions Monitoring
Systems. The Panel received both
written and oral comments to the effect
that CEMS would be prohibitively
costly for many industrial boilers,
representing a significant part of the
cost of the rule. The EPA believes that
to enhance the enforceability of the

emission limitation in the FIP (as
required by section 110(a)(2)(A)), it is
necessary for all sources in the trading
program to be subject to accurate and
consistent monitoring requirements
designed to demonstrate compliance
with a mass emission limitation, and,
therefore, intends to require all large
units to monitor NOx mass emissions
using CEMS (including units opting-in
to the trading program). The EPA is
currently considering whether to require
CEMS for both trading and non-trading
sources in this rule. However, EPA does
believe that it is appropriate to provide
lower-cost monitoring options for units
with low-NOx mass emissions, and,
therefore, intends to allow non-CEMS
alternatives for units that have
emissions of less than 50 tons per year
of NOx. This cutoff will provide relief
for boilers large enough to be covered by
the rule, but that run for a smaller
number of hours each year, including
any such boilers owned by small
entities.

The OMB and SBA share the
commenters’ concern for the potentially
high cost of CEMS requirements.
Consistent with this concern, EPA
solicits comment on alternative
monitoring options for non-trading
sources, such as parametric monitoring
or monitoring as currently required by
the new source performance standards
(NSPS) program.

c¢. Trading Program Opt-In. The Panel
recommended that EPA encourage non-
trading sources to opt-in to the
emissions trading program. In the
Panel’s view, allowing these sources to
opt-in to the trading program provides
an incentive to develop alternative cost-
effective control options that will allow
sources to improve overall emissions
reduction cost savings. The EPA solicits
comment on effective ways to
accomplish this while still maintaining
the integrity of the trading system.

d. Cement Kilns. Consistent with
SBREFA’s goal of reducing small-entity
impacts, the Panel also proposed a
number of specific ideas for exempting
or reducing burden on particular
categories of small entities. Many of
these ideas were generated from
comments made by small entity
advisors to this Panel. The first category
the Panel explored was cement Kilns,
where commenters had raised questions
regarding EPA’s analyses of control
efficiency and cost. The first option
explored was to propose exempting
cement kilns as a source category if it
could be shown that EPA’s assumed 30
percent reduction of NOx emissions is
not feasible, and that the achievable
reductions were such that it would not
be cost effective to require controls on

these sources. As recommended by the
Panel, EPA solicits comment on rational
bases on which small-entity-owned
cement kilns could be exempted if
further analysis shows this to be
appropriate. Examples of the kinds of
factors that might be considered rational
bases for exemption are
disproportionate ability to bear costs
and administrative burdens, and
contributing only de minimis amounts
of emissions.

The second option considered by the
Panel was to retain applicability to
cement kilns, but to grant relief if, after
installing available controls, they
proved to be unable to achieve the
mandated 30 percent reduction in NOx
emissions. This concept was conceived
in this case due to commenters’ claims
that cement kilns are highly
idiosyncratic, and that the available
cost-effective technologies (such as mid-
kiln firing) may produce greatly varying
results from unit to unit. The model
concept considered was that of an
Alternative Emission Limit (AEL)
similar to the one used in the acid rain
NOx reduction program (59 FR 13538,
March 22, 1994), whereby a source can
apply for and receive a less stringent
reduction requirement if it can be
shown that this lesser reduction is the
most that can be achieved at that
particular unit. To implement this
concept, the Panel recommended that
EPA solicit comment on whether small-
entity-owned cement kilns unable to
achieve the mandated reduction should
be given the opportunity to apply for an
AEL to be set at a level demonstrated to
be achievable at the unit in question.
The EPA solicits comment on the
appropriateness and workability of this
option, particularly information that
would support it.

e. Electric Generating Units. The next
area considered by the Panel was EGUs.
The EPA'’s analysis shows that slightly
more than 30 EGUs may experience
costs above 1 percent of revenues, and
that 18 of these might exceed 3 percent.
From comments made by small utilities,
the Panel suspects that many of these
high-cost-to-revenue situations may
involve peaking units, which run only
a small percentage of the time and thus
may be inefficient to control. To address
this problem, the Panel recommended
that EPA solicit comment on whether to
allow EGUs to obtain a federally
enforceable NOx emissions tonnage
limit (e.g., 25 tons during the ozone
season) and thereby obtain an
exemption from FIP applicability. The
EPA solicits comment on the necessity
for and appropriateness of such an
option.
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f. Industrial Boilers. Individual Panel
members conceived of other potential
ways to mitigate impact on small
entities, such as raising the size cutoff
for small entities and/or lessening the
required percentage reduction in NOx
emissions required from small entities.
The SBA encouraged the Agency to
conduct analyses to determine the
impact of 40 percent reduction being
applied solely to small entities and 60
percent solely to large entities, and the
resulting effect on control levels for
sources regulated in the FIP proposal.
The EPA solicits comment on whether
requirements should be reduced on
small-entity-owned industrial boilers by
some combination of raising the size
cutoff and/or lessening the required
reduction; which, if any, of these
options is preferable; the necessity and
appropriateness of any such option; the
appropriate level (e.g., 40 percent
reduction instead of 60 percent); and
information to support any comments
submitted.

g. EPA Guidance to States on Small
Entities. Finally, the Panel noted that
several small entity representatives
expressed concern that regardless of the
sensitivity to small-entity concerns EPA
shows in the FIP (or section 126)
rulemaking, the States may nevertheless
see fit to target small entities in their
SIPs. To help address this problem, the
Panel recommended that, subsequent to
the FIP and 126 proposals, EPA issue
guidance that conveys to the States the
kinds of options and alternatives EPA
has considered in addressing small-
entity concerns, explains the rationale
behind these kinds of options, and
recommended that the States consider
adopting similar alternatives in their
SIPs. The EPA intends to address this
issue as it develops implementation
guidance for the States to use in
developing SIPs.

C. Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
2 U.S.C. 1532, EPA generally must
prepare a written statement, including a
cost-benefit analysis, for any proposed
or final rule that “includes any Federal
mandate that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
* * *jnany one year.” A “Federal
mandate” is defined under section
421(6), 2 U.S.C. 658(6), to include a
“Federal intergovernmental mandate”

and a “‘Federal private sector mandate.”
A “Federal intergovernmental
mandate,” in turn, is defined to include
a regulation that “would impose an
enforceable duty upon State, local, or
tribal governments,” section
421(5)(A)(i), 2 U.S.C. 658(5)(A)(i),
except for, among other things, a duty
that is *‘a condition of Federal
assistance,” section 421(5)(A)(i)(1). A
“Federal private sector mandate”
includes a regulation that *““would
impose an enforceable duty upon the
private sector,” with certain exceptions,
section 421(7)(A), 2 U.S.C. 658(7)(A).
The EPA is taking the position that
the requirements of UMRA apply
because this action could result in the
establishment of enforceable mandates
directly applicable to sources (including
sources owned by State and local
governments) that could result in costs
greater than $100 million in any one
year. The UMRA generally requires EPA
to identify and consider a reasonable
number of regulatory alternatives and
adopt the least-costly, most cost-
effective or least-burdensome alternative
that achieves the objectives of the rule.
The EPA’s analysis, “Unfunded
Mandates Reform Act Analysis For the
Proposed Federal Implementation Plan
Rule Under the Clean Air Act
Amendments Title I,” is in the docket
for this action and examines the impacts
of the proposed FIP on EGUs and non-
EGUs owned by State, local, and tribal
governments, as well as those sources
owned by private entities. This proposal
potentially affects 78 EGUs that are
owned by two States and 24
municipalities (Massachusetts and
South Carolina own 19 units, and the
municipalities own the remaining 59
units). In addition, 7 non-EGUs owned
by 2 States and 5 municipalities are
potentially affected. The EPA has not
identified any units on Tribal lands that
would be subject to the proposed
requirements. The overall costs are
dominated by the 78 EGUs and range
from 3.2 to 3.9 percent of the total costs
for all of the EGUs potentially affected
by the FIP. These State and
municipality-owned units produce
approximately 2.6 percent of the
electricity in the region, which suggests
that their cost impacts are only slightly
higher than their production share, in
comparison to all units in the region.
Under section 203 of UMRA, 2 U.S.C.
1533, before EPA establishes any
regulatory requirements “‘that might
significantly or uniquely affect small
governments,” EPA must have
developed a small government agency
plan. The plan must provide for
notifying potentially affected small
governments; enabling officials of

affected small governments to have
meaningful and timely input in the
development of EPA regulatory
proposals with significant Federal
intergovernmental mandates; and
informing, educating, and advising
small governments on compliance with
the regulatory requirements. The
proposed requirements do not
distinguish EGUs based on ownership,
either for those units that are included
within the scope of the proposed rule or
for those units that are exempted by the
generating capacity cut-off.
Consequently, the proposed rule has no
requirements that uniquely affect small
governments that own or operate EGUs
within the SIP call region. With respect
to the significance of the rule’s
provisions, EPA’s UMRA analysis (cited
above) demonstrates that the economic
impact of the rule will not significantly
affect State or municipal EGUs or non-
EGUSs, either in terms of total cost
incurred and the impact of the costs on
revenue, or increased cost of electricity
to consumers. Therefore, development
of a small government plan under
section 203 of the Act is not required.

Under section 204 of UMRA, 2 U.S.C.
1534, if an agency proposes a rule that
contains a ‘‘significant Federal
intergovernmental mandate”, the agency
must develop a process to permit
elected officials of State, local, and
tribal governments to provide input into
the development of the proposal.” In
order to fulfill UMRA requirements that
publicly-elected officials be given
meaningful and timely input in the
process of regulatory development, EPA
has sent letters to five national
associations whose members include
elected officials. The letters provide
background information, request the
associations to notify their membership
of the proposed rulemaking, and
encourage interested parties to comment
on the proposed actions by sending
comments during the public comment
period and presenting testimony at the
public hearing on the proposal. Any
comments will be taken into
consideration as the action moves
toward final rulemaking.

In addition, during the NOx SIP call,
EPA provided direct notification to
potentially affected State and
municipally-owned utilities as part of
the public comment and hearing process
attendant to proposal of the NOx SIP
call and supplemental notice of
proposed rulemaking. These procedures
helped ensure that small governments
had an opportunity to give timely input
and obtain information on compliance.
EPA provided the 26 State and
municipality-owned utilities and
appropriate elected officials with a brief
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summary of the proposal and the
estimated impacts. The public
rulemaking also elicited numerous
comments from State and municipal
utilities and groups representing utility
interests.

D. Paperwork Reduction Act

The information collection
requirements in this proposed rule have
been submitted for approval to the OMB
under the Paperwork Reduction Act, 44
U.S.C. 3501 et seq. An Information
Collection Request (ICR) document has
been prepared by EPA (ICR No. 1883.01)
and a copy may be obtained from Sandy
Farmer, by mail at OP Regulatory
Information Division, US Environmental
Protection Agency (2137), 401 M St.,
SW, Washington, DC 20460, by email at
farmer.sandy@epamail.epa.gov, or by
calling (202) 260-2740. A copy may also
be downloaded off the internet at http:/
/www.epa.gov/icr.

The EPA believes that it is essential
that compliance with the regional
control strategy be verified. Tracking
emissions is the principal mechanism to
ensure compliance with the budget and
to assure the downwind affected States
and EPA that the ozone transport
problem is being addressed. The
reporting requirements can be divided
into three categories: statewide
emissions budgets, trading program, and
other stationary source categories
regulated.

1. Statewide Emissions Budgets

The reporting and recordkeeping
burden (to be incurred by EPA) for this
collection of information is described in
the final NOx SIP call rulemaking and
is summarized below:

Respondents/Affected Entities: States,
along with the District of Columbia,
which are included in the NOx SIP call.

Number of Respondents: 23.

Frequency of Response: annually,
triennially.

Estimated Annual Hour Burden per
Respondent: 282.

Estimated Annual Cost per
Respondent: $7,942.68.

Estimated Total Annual Hour Burden:
6,486.

Estimated Total Annualized Cost:
$182,682.00.

2. Trading Program

Respondents/Affected Entities: Large
fossil fuel boilers, turbines and
combined cycle units which are
included in the NOx FIP.

Number of Respondents: 2313.

Frequency of Response:

—Emissions reports quarterly for some
units, twice during ozone season for
others

—Test notifications and allowance
transfers on an infrequent basis

—Compliance certifications on an
annual basis

Estimated Annual Hour Burden per
Respondent: 107.

Estimated Annual Cost per
Respondent: $6,888.

Estimated Total Annual Hour Burden:
249,150.

Estimated Total Annualized Cost:
$15,931,033.

Note that these are an average
estimate for the first three years of the
program. EPA estimates lower costs in
the first two years of the program
because less units will be participating
at that time. The units that will be
participating at that time are units that
are applying for early reduction credits.
EPA also estimates that the highest
compliance costs will occur in 2002,
when the majority of the units that have
to install and certify new monitors to
comply with the program will do so.
EPA believes that the year 2003 will be
more representative of the actual
ongoing costs of the program. At that
time EPA estimates a burden of 179
hours per source and a cost of $27,670
per source.

3. Non-Trading Sources Regulated

Respondents/Affected Entities: Large
stationary internal combustion engines
and cement manufacturing which are
included in the NOx FIP.

Number of Respondents: 363.

Frequency of Response:

—emissions reports either quarterly
during the ozone season or annually
Estimated Annual Hour Burden per

Respondent: 464.

Estimated Annual Cost per
Respondent: $33,303.

Estimated Total Annual Hour Burden:
168,390.

Estimated Total Annualized Cost:
$12,089,000.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

An agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15.

Comments are requested on the
Agency’s need for this information, the
accuracy of the provided burden
estimates, and any suggested methods
for minimizing respondent burden,
including through the use of automated
collection techniques to the Director,
Office of Policy, Regulatory Information
Division, US Environmental Protection
Agency (2137), 401 M St., SW,
Washington, DC 20460; and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, 725 17th St., NW, Washington,
DC 20503, marked “Attention: Desk
Officer for EPA.” Include the ICR
number in any correspondence. Since
OMB is required to make a decision
concerning the ICR between 30 and 60
days after October 21, 1998, a comment
to OMB is best assured of having its full
effect if OMB receives it by November
20, 1998. The final rule will respond to
any OMB or public comments on the
information collection requirements
contained in this proposal.

E. Executive Order 13045 : Protection of
Children from Environmental Health
Risks and Safety Risks

1. Applicability

The Executive Order 13045 applies to
any rule that EPA determines is (i)
“economically significant” as defined
under Executive Order 12866, and (ii)
the environmental health or safety risk
addressed by the rule has a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children; and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. This
proposed rule is not subject to Executive
Order 13045, entitled ‘“‘Protection of
Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997), because it does not
involve decisions on environmental
health risks or safety risks that may
disproportionately affect children.

2. Children’s Health Protection

In accordance with section 5(501), the
Agency has evaluated the
environmental health or safety effects of
the rule on children, and found that the
rule does not separately address any age



56422

Federal Register/Vol. 63, No. 203/Wednesday, October 21,

1998 /Proposed Rules

groups. However, the Agency has
conducted a general analysis of the
potential changes in ozone and
particulate matter levels experienced by
children as a result of the NOx SIP call;
these findings are presented in the RIA.
The findings include projected ozone
concentrations for every hour of the day,
and projected annual average and daily
peak particulate matter nominally 10m
and less (PMyo) and particulate matter
nominally 15m and less (PM2s)
concentrations in every grid cell in the
modeling domain. The EPA has mapped
these concentrations to the census-
derived population projections for these
cells to arrive at a population-weighted
exposure characterization. The census
data for each cell have been broken
down by age, race, and socioeconomic
status.

F. Executive Order 12898
Environmental Justice

Executive Order 12898 requires that
each Federal agency make achieving
environmental justice part of its mission
by identifying and addressing, as
appropriate, disproportionately high
and adverse human health or
environmental effects of its programs,
policies, and activities on minorities
and low-income populations. The
Agency has conducted a general
analysis of the potential changes in
ozone and PM levels experienced by
minorities and low-income populations
as a result of the NOx SIP call; these
findings are presented in the RIA. The
findings include projected ozone
concentrations for every hour of the day,
and projected annual average and daily
peak PMjo and PM2 5 concentrations in
every grid cell in the modeling domain.
The EPA has mapped these
concentrations to the census-derived
population projections for these cells to
arrive at a population-weighted
exposure characterization. The census
data for each cell has been broken down
by age, race, and socioeconomic status.

G. Executive Order 12875: Enhancing
the Intergovernmental Partnership

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a State, local or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments or
EPA consults with those governments. If
the mandate is unfunded, EPA must
provide to the Office of Management
and Budget a description of the extent
of EPA’s prior consultation with
representatives of affected State, local
and tribal governments, the nature of

their concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

The EPA has concluded that this rule
may create a mandate on State and local
governments and that the Federal
government will not provide the funds
necessary to pay the direct costs
incurred by the State and local
governments in complying with the
mandate. In order to provide meaningful
and timely input in the development of
this regulatory action, EPA has sent
letters to five national associations
whose members include elected
officials. The letters provide background
information, request the associations to
notify their membership of the proposed
rulemaking, and encourage interested
parties to comment on the proposed
actions by sending comments during the
public comment period and presenting
testimony at the public hearing on the
proposal. Any comments will be taken
into consideration as the action moves
toward final rulemaking.

In addition, during the NOx SIP call,
EPA provided direct notification to
potentially affected State and
municipally-owned utilities as part of
the public comment and hearing process
attendant to proposal of the NOx SIP
call and supplemental notice of
proposed rulemaking. These procedures
helped ensure that small governments
had an opportunity to give timely input
and obtain information on compliance.
EPA provided the 26 State and
municipality-owned utilities and
appropriate elected officials with a brief
summary of the proposal and the
estimated impacts. The public
rulemaking also elicited numerous
comments from State and municipal
utilities and groups representing utility
interests.

H. Executive Order 13084: Consultation
and Coordination With Indian Tribal
Governments

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal

governments. If the mandate is
unfunded, EPA must provide to the
office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments and, in any
event, will not impose substantial direct
compliance costs on such communities.
The EPA is not aware of sources located
on tribal lands that could be subject to
the requirements EPA is proposing in
this notice. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Public Law. 104—
113, section 12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This proposed rulemaking would
require all sources that participate in the
trading program under proposed part 97
to meet the applicable monitoring
requirements of part 75. Part 75 already
incorporates a number of voluntary
consensus standards. In addition, EPA’s
proposed revisions to part 75 proposed
to add two more voluntary consensus
standards to the rule (see 63 FR at
28116-17, discussing ASTM D5373-93
“*Standard Methods for Instrumental
Determination of Carbon, Hydrogen and
Nitrogen in laboratory samples of Coal
and Coke,” and API section 2
“Conventional Pipe Provers’ from
Chapter 4 of the Manual of Petroleum
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Measurement Standards, October 1988
edition). EPA’s proposed part 75
revisions also requested comments on
the inclusion of additional voluntary
consensus standards. EPA has recently
finalized revisions to part 75 addressing
some of the topics raised in EPA’s
proposed revisions to part 75. As part of
this rule finalization, EPA incorporated
two new voluntary consensus standards,
in response to comments submitted on
the proposed part 75 revisions related to
other issues:

(i) American Petroleum Institute (API)
Petroleum Measurement Standards,
Chapter 3, Tank Gauging: section 1A,
Standard Practice for the Manual
Gauging of Petroleum and Petroleum
Products, December 1994; section 1B,
Standard Practice for Level
Measurement of Liquid Hydrocarbons in
Stationary Tanks by Automatic Tank
Gauging, April 1992 (reaffirmed January
1997); section 2, Standard Practice for
Gauging Petroleum and Petroleum
Products in Tank Cars, September 1995;
section 3, Standard Practice for Level
Measurement of Liquid Hydrocarbons in
Stationary Pressurized Storage Tanks by
Automatic Tank Gauging, June 1996;
section 4, Standard Practice for Level
Measurement of Liquid Hydrocarbons
on Marine Vessels by Automatic Tank
Gauging, April 1995; and section 5,
Standard Practice for Level
Measurement of Light Hydrocarbon
Liquids Onboard Marine Vessels by
Automatic Tank Gauging, March 1997;
and

(i) Shop Testing of Automatic Liquid
Level Gages, Bulletin 2509 B, December
1961 (Reaffirmed October 1992), for
§75.19.

The EPA intends to finalize other
revisions to part 75 in the near future
and address comments related to the
proposed voluntary consensus
standards and to additional voluntary
consensus standards at that time.

This proposed rulemaking would
require the owners and operators of
cement kilns and stationary internal
combustion engines to demonstrate
compliance with the requirements set
forth in part 98 using monitoring
provisions set forth in part 60. Part 60
incorporates a number of voluntary
consensus standards. At this time, EPA
is not proposing any revisions to part
60, however EPA does periodically
revise the test procedures set forth in
part 60. When EPA does revise the test
procedures set forth in part 60, EPA will
address the use of any new voluntary
consensus standards that are equivalent.

This proposed rulemaking involves
environmental monitoring or
measurement. Sources that participate
in the trading program would be

required to meet the monitoring
requirements under part 75. Consistent
with the Agency’s Performance Based
Measurement System (PBMS), part 75
sets forth performance criteria that
allow the use of alternative methods to
the ones set forth in part 75. The PBMS
approach is intended to be more flexible
and cost-effective for the regulated
community; it is also intended to
encourage innovation in analytical
technology and improved data quality.
EPA is not precluding the use of any
method, whether it constitutes a
voluntary consensus standard or not, as
long as it meets the performance criteria
specified, however any alternative
methods must be approved in advance
before they may be used under part 75.

The EPA welcomes comments on this
aspect of the proposed rulemaking and,
specifically, invites the public to
identify potentially-applicable
voluntary consensus standards and to
explain why such standards should be
used in this regulation. As part of a
larger effort, EPA is undertaking a
project to cross-reference existing
voluntary consensus standards on
testing, sampling, and analysis, with
current and future EPA test methods.
When completed, this project will assist
EPA in identifying potentially-
applicable voluntary consensus
standards which can then be evaluated
for equivalency and applicability in
determining compliance with future
regulations.

List of Subjects

40 CFR Part 52

Environmental protection, Acid rain
program, Air pollution control, Nitrogen
dioxide, Reporting and recordkeeping
requirements.

40 CFR Part 98

Environmental protection,
Administrative practice and procedure,
Air pollution control, Nitrogen dioxide,
Reporting and recordkeeping
requirements.

Dated: September 24, 1998.

Carol M. Browner,
Administrator.

For the reasons set forth in the
preamble, parts 52 and 98 of chapter 1
of title 40 of the Code of Federal
Regulations are proposed to be amended
as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart A—General Provisions

2. Subpart A is amended to add
§52.35 to read as follows:

§52.35 Requirements of Federal
implementation plan relating to budgets for
emissions of nitrogen oxides.

(a) Failure. The provisions of this
section are applicable to sources of
emissions of nitrogen oxides (NOx)
located within any State that is listed in
40 CFR 51.121(c) and for which EPA has
found that the State has:

(1) Failed to submit the State
implementation plan revision required
by 40 CFR 51.121;

(2) Failed to submit such a plan
revision meeting the minimum criteria
in 40 CFR 51.103 and Appendix V of
part 51; or

(3) Submitted a plan revision that
EPA has disapproved as not meeting the
requirements of 40 CFR 51.121.

(b) FIP Regulations. The provisions of
parts 97 and 98 of this chapter
constitute the Federal implementation
plan provisions for each State described
in paragraph (a) of this section. These
provisions do not invalidate or
otherwise affect the obligations of
States, emissions sources or other
persons with respect to all portions of
plans approved or promulgated under
this part, nor the obligations of States
under the requirements of 40 CFR
51.121 and 51.122.

Subpart B—Alabama

3. Subpart B is amended to add
§52.64 to read as follows:

§52.64 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the State of Alabama and for
which requirements are set forth in
parts 97 or 98 of this chapter must
comply with such applicable
requirements.

Subpart H—Connecticut

4. Subpart H is amended to add
§52.377 to read as follows:

§52.377 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the State of Connecticut and for
which requirements are set forth in
parts 97 or 98 of this chapter must
comply with such applicable
requirements.



56424

Federal Register/Vol. 63, No. 203/Wednesday, October 21, 1998/Proposed Rules

Subpart I—Delaware

5. Subpart | is amended to add
§52.425 to read as follows:

§52.425 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the State of Delaware and for
which requirements are set forth in
parts 97 or 98 of this chapter must
comply with such applicable
requirements.

6. Subpart J is amended to add
§52.475 to read as follows:

§52.475 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the District of Columbia and for
which requirements are set forth in
parts 97 or 98 of this chapter must
comply with such applicable
requirements.

Subpart L—Georgia

6a. Subpart L is amended to add
§52.584 to read as follows:

§52.584 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the State of Georgia and for
which requirements are set forth in
parts 97 or 98 of this chapter must
comply with such applicable
requirements.

Subpart O—lllinois

7. Subpart O is amended to add
§52.723 to read as follows:

§52.723 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the State of Illinois and for
which requirements are set forth in
parts 97 or 98 of this chapter must
comply with such applicable
requirements.

Subpart P—Indiana

8. Subpart P is amended to add
§52.774 to read as follows:

§52.774 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the State of Indiana and for
which requirements are set forth in

parts 97 or 98 of this chapter must
comply with such applicable
requirements.

Subpart S—Kentucky

9. Subpart S is amended to add
§52.939 to read as follows:

§52.939 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the State of Kentucky and for
which requirements are set forth in
parts 97 or 98 of this chapter must
comply with such applicable
requirements.

Subpart V—Maryland

10. Subpart V is amended to add
§52.1078 to read as follows:

§52.1078 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the State of Maryland and for
which requirements are set forth in
parts 97 or 98 of this chapter must
comply with such applicable
requirements.

Subpart W—Massachusetts

11. Subpart W is amended to add
§52.1166 to read as follows:

§52.1166 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the State of Massachusetts and
for which requirements are set forth in
parts 97 or 98 of this chapter must
comply with such applicable
requirements.

Subpart X—Michigan

12. Subpart X is amended to add
§52.1179 to read as follows:

§52.1179 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the State of Michigan and for
which requirements are set forth in
parts 97 or 98 of this chapter must
comply with such applicable
requirements.

Subpart AA—Missouri

13. Subpart AA is amended to add
§52.1326 to read as follows:

§52.1326 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the State of Missouri and for
which requirements are set forth in
parts 97 or 98 of this chapter must
comply with such applicable
requirements.

Subpart FF—New Jersey

14. Subpart FF is amended to add
§52.1582 to read as follows:

§52.1582 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the State of New Jersey and for
which requirements are set forth in
parts 97 or 98 of this chapter must
comply with such applicable
requirements.

Subpart HH—New York

15. Subpart HH is amended to add
§52.1684 to read as follows:

§52.1684 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the State of New York and for
which requirements are set forth in
parts 97 or 98 of this chapter must
comply with such applicable
requirements.

Subpart II—North Carolina

16. Subpart Il is amended to add
§52.1779 to read as follows:

§52.1779 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the State of North Carolina and
for which requirements are set forth in
parts 97 or 98 of this chapter must
comply with such applicable
requirements.

Subpart KK—Ohio

17. Subpart KK is amended to add
§52.1874 to read as follows:

§52.1874 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the State of Ohio and for which
requirements are set forth in parts 97 or
98 of this chapter must comply with
such applicable requirements.
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Subpart NN—Pennsylvania

18. Subpart NN is amended to add
§52.2031 to read as follows:

§52.2031 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the State of Pennsylvania and for
which requirements are set forth in
parts 97 or 98 of this chapter must
comply with such applicable
requirements.

Subpart OO—Rhode Island

19. Subpart OO is amended to add
§52.2082 to read as follows:

§52.2082 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the State of Rhode Island and for
which requirements are set forth in
parts 97 or 98 of this chapter must
comply with such applicable
requirements.

Subpart PP—South Carolina

20. Subpart PP is amended to add
§52.2135 to read as follows:

§52.2135 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the State of South Carolina and
for which requirements are set forth in
parts 97 or 98 of this chapter must
comply with such applicable
requirements.

Subpart RR—Tennessee

21. Subpart RR is amended to add
§52.2232 to read as follows:

§52.2232 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the State of Tennessee and for
which requirements are set forth in
parts 97 or 98 of this chapter must
comply with such applicable
requirements.

Subpart VV—Virginia

22. Subpart VV is amended to add
§52.2429 to read as follows:

§52.2429 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located

within the State of Virginia and for
which requirements are set forth in
parts 97 or 98 of this chapter must
comply with such applicable
requirements.

Subpart XX—West Virginia

23. Subpart XX is amended to add
§52.2529 to read as follows:

§52.2529 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the State of West Virginia and for
which requirements are set forth in
parts 97 or 98 of this chapter must
comply with such applicable
requirements.

Subpart YY—Wisconsin

24. Subpart YY is amended to add
§52.2576 to read as follows:

§52.2576 Interstate pollutant transport
provisions; requirements for decreases in
emissions of nitrogen oxides.

FIP Regulations. The owner or
operator of each NOx source located
within the State of Wisconsin and for
which requirements are set forth in
parts 97 or 98 of this chapter must
comply with such applicable
requirements.

25. Part 98 is added to read as follows:

PART 98—NITROGEN OXIDES (NOx)
BUDGET PROGRAM REQUIREMENTS
FOR STATIONARY SOURCES NOT IN
THE TRADING PROGRAM

Subpart A—Emissions of NOx From
Stationary Reciprocating Internal
Combustion Engines

Sec.
98.1
98.2
98.3
98.4
98.5

Applicability.
Definitions.
Standard requirements.
Compliance determination.
Reporting, monitoring and
recordkeeping.
98.6 Exemptions.

Subpart B—Emissions of NOx From

Cement Manufacturing.

98.41 Applicability.

98.42 Definitions.

98.43 Standard requirements.

98.44 Reporting, monitoring and
recordkeeping.

98.45 Exemptions.

Authority: 42 U.S.C. 7401-7671q.

Subpart A—Emissions of NOx From
Stationary Reciprocating Internal
Combustion Engines

§98.1 Applicability.
(a) Any owner or operator of arich
burn stationary internal combustion

engine rated at equal to or greater than
2,400 brake horsepower shall comply
with the applicable requirements of this
section and 8§ 98.2 through 97.6.

(b) Any owner or operator of a lean
burn stationary internal combustion
engine rated at equal to or greater than
2,400 brake horsepower shall comply
with the applicable requirements of this
section and 8§ 98.2 through 98.6.

(c) Any owner or operator of a diesel
stationary internal combustion engine
rated at equal to or greater than 3,000
brake horsepower shall comply with the
applicable requirements of this section
and §98.2 through 98.6.

(d) Any owner or operator of a dual
fuel stationary internal combustion
engine rated at equal to or greater than
4,400 brake horsepower shall comply
with the applicable requirements of this
section and § 98.2 through 98.6.

§98.2 Definitions.

For the purposes of this subpart, the
following definitions shall apply.

(a) Diesel engine means a compression
ignited two- or four-stroke engine in
which liquid fuel injected into the
combustion chamber ignites when the
air charge has been compressed to a
temperature sufficiently high for auto-
ignition.

(b) Dual fuel engine means a
compression ignited stationary internal
combustion engine that is burning
liquid fuel and gaseous fuel
simultaneously.

(c) Emergency standby engine means
an internal combustion engine used
only when normal power line or natural
gas service fails, or for the emergency
pumping of water for either fire
protection or flood relief. An emergency
standby engine may not be operated to
supplement a primary power source
when the load capacity or rating of the
primary power source has been either
reached or exceeded.

(d) Engine rating means the output of
an engine as determined by the engine
manufacturer and listed on the
nameplate of the unit, regardless of any
derating.

(e) Higher heating value (HHV) means
the total heat liberated per mass of fuel
burned (Btu per pound), when fuel and
dry air at standard conditions undergo
complete combustion and all resultant
products are brought to their standard
States at standard conditions. If
certification of the HHV is not provided
by the third party fuel supplier, it shall
be determined by one of the following
test methods: ASTM D2015-85 for solid
fuels; ASTM D240-87 or ASTM D2382—
88 for liquid hydrocarbon fuels; or
ASTM D1826-88 or ASTM D1945-81 in
conjunction with ASTM D3588-89 for
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gaseous fuels. These methods are all
incorporated by reference as specified at
40 CFR 52.3002.

(f) Lean-burn engine means any two-
or four-stroke spark-ignited engine that
is not a rich-burn engine.

(9) Maintenance operation means the
use of an emergency standby engine and
fuel system during testing, repair and
routine maintenance to verify its
readiness for emergency standby use.

(h) Malfunction means any sudden
and unavoidable failure of air pollution
control equipment or process equipment
or of a process to operate in a normal
or usual manner. Failures that are
caused entirely or in part by poor
maintenance, careless operation, or any
other preventable upset condition or
preventable equipment breakdown shall
not be considered malfunctions.

(i) Output means the shaft work
output from an engine plus the energy
reclaimed by any useful heat recovery
system.

(j) Peak load means the maximum
instantaneous operating load.

(k) Permitted capacity factor means
the annual permitted fuel use divided
by the manufacturers specified
maximum fuel consumption times 8,760
hours per year.

() Rich-burn engine means a two- or
four-stroke spark-ignited engine where
the manufacturers original
recommended operating air/fuel ratio
divided by the stoichiometric air/fuel
ratio is less than or equal to 1.1.

(m) Shutdown means the period of
time a unit is cooled from its normal
operating temperature to cold or
ambient temperature.

(n) Startup means the period of time
a unit is heated from cold or ambient
temperature to its normal operating
temperature as specified by the
manufacturer.

(o) Stationary internal combustion
engine means any internal combustion
engine of the reciprocating type that is
either attached to a foundation at a
facility or is designed to be capable of
being carried or moved from one
location to another and remains at a
single site at a building, structure,
facility, or installation for more than 12
consecutive months. Any engine (or
engines) that replaces an engine at a site
that is intended to perform the same or
similar function as the engine replaced
is included in calculating the
consecutive time period. Nonroad
engines and engines used solely for
competition are not stationary internal
combustion engines.

(p) Stoichiometric air/fuel ratio means
the air/fuel ratio where all fuel and all
oxygen in the air/fuel mixture will be
consumed.

(q) Unit means any diesel, lean-burn,
or rich-burn stationary internal
combustion engine as defined in
paragraph (o) of this section.

§98.3 Standard requirements.

After May 1, 2003, an owner or
operator of a unit subject to the
standards of this subpart shall not
operate the unit May 1 through
September 30 of 2003, and any
subsequent year unless the owner or
operator complies with the
requirements of paragraph (a) of this
section during May 1 through
September 30 of each year.

(a) No owner or operator of a
stationary internal combustion engine
shall cause to be discharged into the
atmosphere any gases that contain NOx
in excess of the following applicable
limit, expressed as NO» corrected to 15
percent parts per million by volume
(ppmv) stack gas Oz on a dry basis,
averaged over a rolling 30-day period:
(1) Rich-burn, = 2400 bhp: 110 ppmv
(2) Lean-burn, = 2400 bhp: 125 ppmv
(3) Diesel, =2 3000 bhp: 175 ppmv
(4) Dual fuel, = 4400 bhp: 125 ppmv

(b) Each emission limit expressed in
paragraphs (a)(1) through (4) of this
section may be multiplied by X, where
X equals the engine efficiency (E)
divided by a reference efficiency of 30
percent. Engine efficiency (E) shall be
determined using one of the methods
specified in paragraph (b)(1) or (2) of
this section, whichever provides a
higher value. However, engine
efficiency (E) shall not be less than 30
percent. An engine with an efficiency
lower than 30 percent shall be assigned
an efficiency of 30 percent.

)

E- (Engine output) [100)

Energy input

where energy input is determined by a
fuel measuring device accurate to +5
percent and is based on the higher
heating value (HHV) of the fuel. Percent
efficiency (E) shall be averaged over 15
consecutive minutes and measured at
peak load for the applicable engine.

@)

(MftrsRated Efficiency[Continuoug
at LHV)(LHV)

E=
(HHV)
Where
LHV = the lower heating value of the
fuel; and
HHYV = the higher heating value of the
fuel

898.4 Compliance determination.

Any owner or operator of a unit
subject to the requirements of §98.3

shall determine compliance using a
continuous emissions monitoring
system (CEMS) which meets the
applicable requirements of Appendices
B and F of 40 CFR part 60, excluding
data obtained during periods specified
in §98.6.

§98.5 Reporting, monitoring, and
recordkeeping.

(a) Reporting requirements. Any
owner or operator subject to the
requirements of § 98.3 shall comply
with the following requirements:

(1) By May 1, 2003, submit to the
Administrator the identification number
and type of each unit subject to the
section, the name and address of the
plant where the unit is located, and the
name and telephone number of the
person responsible for demonstrating
compliance with the section.

(2) Submit a report documenting for
that unit the total NOx emissions from
May 1 through September 30 of each
year to the Administrator by October 31
of each year, beginning in 2003.

(3) Each owner or operator of a unit
subject to this rule and operating a
CEMS shall submit an excess emissions
and monitoring systems performance
report, in accordance with the
requirements of 40 CFR 60.7(c) and
60.13.

(b) Monitoring requirements. (1) Any
owner or operator subject to the
requirements of § 98.3 shall not operate
such equipment unless it is equipped
with one of the following:

(i) A CEMS which meets the
applicable requirements of 40 CFR part
60, subpart A, and appendix B, and
complies with the quality assurance
procedures specified in 40 CFR part 60,
appendix F. The CEMS shall be used to
demonstrate compliance with the
applicable emission limit.

(i) An alternate calculational and
recordkeeping procedure based upon
actual emissions testing and correlations
with operating parameters. The
installation, implementation and use of
such an alternate calculational and
recordkeeping procedure must be
approved by EPA in writing prior to
implementation.

(2) The CEMS or approved alternate
recordkeeping procedure shall be
operated and maintained in accordance
with an on-site CEMS operating plan
approved by EPA.

(c) Recordkeeping requirements.

(1) Any owner or operator of a unit
subject to this subpart shall maintain all
records necessary to demonstrate
compliance with the section for a period
of 2 calendar years at the plant at which
the subject unit is located. The records
shall be made available to the
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Administrator upon request. The owner
or operator shall maintain records of the
following information for each day the
unit is operated:

(i) Identification and location of each
engine subject to the requirements of
this section.

(ii) Calendar date of record.

(iif) The number of hours the unit is
operated during each day including
startups, shutdowns, malfunctions, and
the type and duration of maintenance
and repairs.

(iv) Date and results of each emissions
inspection.

(v) A summary of any emissions
corrective maintenance taken.

(vi) The results of all compliance
tests.

(vii) If a unit is equipped with a
CEMS:

(A) Identification of time periods
during which NOx standards are
exceeded, the reason for the exceedance,
and action taken to correct the
exceedance and to prevent similar
future exceedances.

(B) Identification of the time periods
for which operating conditions and
pollutant data were not obtained
including reasons for not obtaining
sufficient data and a description of
corrective actions taken.

(2) [Reserved]

§98.6 Exemptions.

(a) The requirements of 8§ 98.3, 98.4,
and 98.5 shall not apply to the following
periods of operation:

(1) Start-up and shut-down periods
and periods of malfunction, not to
exceed 36 consecutive hours;

(2) Regularly scheduled maintenance
activities.

Subpart B—Emissions of NOx From
Cement Manufacturing

§98.41 Applicability.

The requirements of this subpart
apply only to kilns with process rates of
at least the following: long dry Kilns—
12 tons per hour (TPH); long wet Kilns—
10 TPH; preheater kilns—16 TPH;
precalciner and preheater/precalciner
kilns—22 TPH.

§98.42 Definitions.

(a) Clinker means the product of a
Portland cement kiln from which
finished cement is manufactured by
milling and grinding.

(b) Long dry kiln means a kiln 14 feet
or larger in diameter, 400 feet or greater
in length, which employs no preheating
of the feed. The inlet feed to the kiln is
dry.

(c) Long wet kiln means a kiln 14 feet
or larger in diameter, 400 feet or greater

in length, which employs no preheating
of the feed. The inlet feed to the kiln is
aslurry.

(d) Low-NOx burners means
combustion equipment designed to
reduce flame turbulence, delay fuel/air
mixing, and establish fuel-rich zones for
initial combustion.

(e) Malfunction means any sudden,
infrequent, and not reasonably
preventable failure of air pollution
control equipment, process equipment,
or a process to operate in a normal or
usual manner. Failures that are caused
in part by poor maintenance or careless
operation are not malfunctions.

(f) Mid-kiln firing means the
secondary firing in kilns by injecting
solid fuel at an intermediate point in the
kiln using a specially designed feed
injection mechanism for the purpose of
decreasing NOx emissions through:

(1) Burning part of the fuel at a lower
temperature; and

(2) Reducing conditions at the solid
waste injection point that may destroy
some of the NOx formed upstream in
the Kkiln burning zone.

(9) Portland cement means a
hydraulic cement produced by
pulverizing clinker consisting
essentially of hydraulic calcium
silicates, usually containing one or more
of the forms of calcium sulfate as an
interground addition.

(h) Portland cement kiln means a
system, including any solid, gaseous or
liquid fuel combustion equipment, used
to calcine and fuse raw materials,
including limestone and clay, to
produce Portland cement clinker.

(i) Precalciner kiln means a kiln
where the feed to the kiln system is
preheated in cyclone chambers and
utilize a second burner to calcine
material in a separate vessel attached to
the preheater prior to the final fusion in
a kiln which forms clinker.

(j) Preheater kiln means a kiln where
the feed to the kiln system is preheated
in cyclone chambers prior to the final
fusion in a kiln which forms clinker.

(k) Shutdown means the cessation of
operation of a Portland cement kiln for
any purpose.

(I) Startup means the setting in
operation of a Portland cement kiln for
any purpose.

§98.43 Standard requirements.

After May 1, 2003, an owner or
operator of any Portland cement Kkiln
subject to this rule shall not operate the
kiln during May 1 through September
30 unless the kiln has installed and
operates during May 1 to September 30
with low-NOx burners, mid-kiln firing,

or alternative control techniques,
subject to EPA approval, that achieve at
least the same emissions decreases as
low-NOx burners or mid-kiln firing.

§98.44 Reporting, monitoring and
recordkeeping.

(a) Reporting requirements. Any
owner or operator subject to the
requirements of § 98.43 shall comply
with the following requirements:

(1) By May 1, 2003, submit to the
Administrator the identification number
and type of each unit subject to the
section, the name and address of the
plant where the unit is located, and the
name and telephone number of the
person responsible for demonstrating
compliance with the section.

(2) Submit a report documenting for
that unit the total NOx emissions from
May 1 through September 30 of each
year to the Administrator by October 31
of each year, beginning in 2003.

(b) Monitoring requirements. Any
owner or operator of a unit subject to
this subpart shall complete an initial
performance test and subsequent annual
testing consistent with the requirements
of 40 CFR part 60, appendix A, Method
7,7A,7C, 7D, or 7E.

(c) Recordkeeping Requirements. Any
owner or operator of a unit subject to
this subpart shall produce and maintain
records which shall include, but are not
limited to:

(1) The emissions, in pounds of NOx
per ton of clinker produced from each
affected Portland cement kiln.

(2) The date, time and duration of any
startup, shutdown or malfunction in the
operation of any of the cement kilns or
the emissions monitoring equipment.

(3) The results of any performance
testing.

(4) Daily cement kiln production
records.

(5) All records required to be
produced or maintained shall be
retained on site for a minimum of 2
years and be made available to the EPA
or State or local agency upon request.

§98.45 Exemptions.

The requirements of §§98.43 and
98.44 shall not apply to the following
periods of operation:

(a) Start-up and shut-down periods
and periods of malfunction, not to
exceed 36 consecutive hours;

(b) Regularly scheduled maintenance
activities.
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