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Foreword

The mission of the U.S. Small Business Administration's Office of Advocacy has
always been to help reduce the regulatory burden placed on small business. While the
focus of that activity has been mostly at the federal level, Advocacy recognizes that

state and local governments can also be a source of burdensome regulations.

A 2001 study funded by Advocacy, The Impact of Regulatory Costs on Small Firms,
by W. Mark Crain and Thomas D. Hopkins, shows that small businesses spend nearly
$7,000 each year per employee to comply with federal regulations. That is $2,500 more
per employee than large firms spend. President Bush has an active and aggressive

small business plan that includes reducing federal regulatory burdens on small business.

For that reason, the Office of Advocacy presented draft model regulatory flexibility
legislation for consideration by state legislatures in December 2002. Since the intro-
duction of this report, Small Business Friendly Regulation: Model Legislation for
States, many states have taken steps to introduce or strengthen regulatory flexibility
legislation. North Dakota took the lead in this effort and Governor John Hoeven
signed a bill into law on April 29, 2003. Colorado followed, with Governor Bill
Owens signing regulatory flexibility legislation into law on June 3, 2003. The Missouri
legislature has sent a bill to Governor Bill Holden for signature. All told, 12 states

introduced regulatory flexibility legislation during the 2003 spring legislative session.

These state initiatives are showing results. One example of how states can fix one-
size-fits-all rules involved a New York Department of Motor Vehicles regulation for
safety devices and road restrictions for trailers and towing. While intended to cover
highway transportation, the rules covered farm equipment and imposed unreasonable
mandates on farmers who hauled fertilizer spreaders across roads to reach different
acreage. Due to the work of the New York State Governor's Office of Regulatory
Reform, a rule change took small business concerns into account by relieving farmers
of the need to undertake costly retrofitting to meet trailer standards. The rule change
saves the New York farming industry as much as $120 million and was done without

compromising highway safety.



Based on inquiries Advocacy has received, this report has been updated and revised to
include information on periodic review and regulatory review committees. We hope
this report will continue to serve as a useful tool for state legislators who are interested

in leveling the regulatory playing field for small businesses in their states.

T Ay

Thomas M. Sullivan
Chief Counsel for Advocacy

U.S. Small Business Administration
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Regulatory Flexibility: What it is
and Why it Matters

In September 1980, Congress enacted the Regulatory Flexibility Act (RFA)', which A Brief History of

mandated that agencies consider the impact of their regulatory proposals on small Federal Regulatory
Flexibility
Legislation

entities, analyze equally effective alternatives, and make their analyses available for

public comment.

The law was not intended to create special treatment for small business. Congress
intended that agencies consider impacts on small business to ensure that, in their
efforts to fulfill their public responsibilities, their regulatory proposals did not have
unintended anticompetitive impacts and that agencies explored less burdensome alter-

natives that were equally or more effective in resolving agency objectives.

In March 1996, amendments to the RFA, in the form of the Small Business Regulatory
Enforcement Fairness Act’ (SBREFA) became law. SBREFA raised the stakes for reg-
ulatory agencies. Congress had finally been persuaded by 15 years of uneven compli-
ance with the RFA, and by the repeated urging of the small business community, to
authorize the courts to review agency compliance with the RFA. “Judicial review” was
thought to be the incentive that was lacking in the original statute. SBREFA also rein-
forced the RFA requirement that agencies reach out and consider the input of small
businesses in the development of regulatory proposals, subjecting this outreach to

judicial review as well.

One of the clearest examples of how benefits can be derived from efforts to ensure Federal Regulatory
compliance with the RFA comes from the Department of Transportation (DOT). To Flexibility in Action
implement provisions of the Americans with Disabilities Act, DOT proposed a regula-

tion in March 1998 that would have required all motor carriers, tour bus operators,

and other transportation companies to provide access for people with disabilities, pri-

marily by installing mechanical lifts. Advocacy advised DOT that its proposed rule

would have a serious impact on the small bus industry and would cause these small

businesses to reduce transportation services to the entire public, including the disabled

(the opposite consequence of DOT’s intention).

DOT staff and representatives of the affected small businesses met to discuss the regu-

lation and its alternative, an important step in the DOT’s RFA analysis. The meeting

'Pub. L. No. 96-354, 94 Stat. 1164 (codified at 5 USC § 601 et seq.)
> Pub. L. No. 104-121, 110 Stat. 857 (codified at 5 USC § 601 et. seq.)
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Regulatory
Flexibility and the
States

provided a meaningful opportunity for small businesses to discuss cost projections and
other data relevant to the proposed rule. After the DOT met with Advocacy and small
carriers, they published a final rule adopting an innovative approach recommended by
small bus operators. The revised rule, published in September 1998, not only achieved
the agency’s objectives, but also struck a sensible balance. Essentially, DOT backed
away from mandating a one-size-fits-all proposal and transitioned the redesign of all
buses to accommodate passengers with disabilities while maintaining service for those
who rely on small bus companies. Small businesses welcomed DOT’s final rule,
expected to save the small bus industry about $180 million while guaranteeing trans-

portation for the disabled.

The great need for reduced economic impact on small businesses does not stop at the
federal level. More than 93 percent of businesses in every state are small businesses
(see chart).’ Therefore, small businesses should be protected from state regulations that
require them to bear disproportionate costs and burdens. Small employers can help fix

problems if they have a voice in the process!

In a survey of state legislation, the Office of Advocacy found that many states lack
legislation that allows for regulatory flexibility.* Of the states that do have some form
of regulatory flexibility, many are missing key legislative components. Advocacy has
drafted model legislation to help state legislators create a structure in which small

businesses can have meaningful input in the development of state policies and rules.

Aware of the state economic benefits of less burdensome regulations, the Office of
Advocacy wants to build on the successes of federal regulatory flexibility and of states
that have led the way with legislative and executive approaches of their own. In fiscal
year 2002 the cost savings to small businesses from federal regulatory flexibility was
more than $21.1 billion.” The Office of Advocacy urges state policymakers to enact
regulatory flexibility legislation or amend current legislation in order to pass on simi-

lar cost savings to state economies.

*The information in this chart is taken from the 2002 Small Business Profiles published by the Small Business
Administration Office of Advocacy (http://www.sba.gov/advo/stats) from data collected by the U.S. Dept. of
Commerce, Census Bureau. The chart excludes Guam, Puerto Rico, and Virgin Islands because no data were available.
‘See Regulatory Flexibility Legislation in the States, infra.

*See Annual Report of the Chief Counsel for Advocacy on the Implementation of the Regulatory Flexibility Act, Fiscal
Year 2002 (http.://www.sba.gov/advo/laws/flex/)
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Percentage of Businesses That Are Small
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Model Legislation

A BILL

To improve state rulemaking by creating procedures to analyze the availability of more

flexible regulatory approaches for small businesses.

Findings
(1) A vibrant and growing small business sector is critical to creating jobs in a dynam-

ic economy;
(2) Small businesses bear a disproportionate share of regulatory costs and burdens;

(3) Fundamental changes that are needed in the regulatory and enforcement culture of
state agencies to make them more responsive to small business can be made without

compromising the statutory missions of the agencies;

(4) When adopting regulations to protect the health, safety, and economic welfare of
[State], state agencies should seek to achieve statutory goals as effectively and effi-

ciently as possible without imposing unnecessary burdens on small employers;

(5) Uniform regulatory and reporting requirements can impose unnecessary and dis-
proportionately burdensome demands including legal, accounting, and consulting costs

upon small businesses with limited resources;

(6) The failure to recognize differences in the scale and resources of regulated busi-
nesses can adversely affect competition in the marketplace, discourage innovation, and

restrict improvements in productivity;

(7) Unnecessary regulations create entry barriers in many industries and discourage

potential entrepreneurs from introducing beneficial products and processes;

(8) The practice of treating all regulated businesses as equivalent may lead to ineffi-
cient use of regulatory agency resources, enforcement problems, and, in some cases, to
actions inconsistent with the legislative intent of health, safety, environmental, and

economic welfare legislation;

(9) Alternative regulatory approaches which do not conflict with the stated objective of
applicable statutes may be available to minimize the significant economic impact of

rules on small businesses;

Small Business Friendly Regulation



(10) The process by which state regulations are developed and adopted should be
reformed to require agencies to solicit the ideas and comments of small businesses, to
examine the impact of proposed and existing rules on such businesses, and to review

the continued need for existing rules.

Section 1. Short Title
This act may be cited as the Regulatory Flexibility Act of [2003].

Section 2. Definitions

(a) As used in this section:

(1) “Agency” means each state board, commission, department, or officer authorized

by law to make regulations or to determine contested cases;

(2) “Proposed regulation” means a proposal by an agency for a new regulation or for a

change in, addition to, or repeal of an existing regulation;

(3) “Regulation” means each agency statement of general applicability, without regard
to its designation, that implements, interprets, or prescribes law or policy, or describes
the organization, procedure, or practice requirements of any agency. The term includes
the amendment or repeal of a prior regulation, but does not include (A) statements
concerning only the internal management of any agency and not affecting private
rights or procedures available to the public, (B) declaratory rulings, or (C) intra-

agency or interagency memoranda;

(4) “Small business” means a business entity, including its affiliates, that (A) is inde-
pendently owned and operated and (B) employs fewer than [five hundred] full-time

employees or has gross annual sales of less than [six] million dollars.

Section 3. Economic Impact Statements
(a) Prior to the adoption of any proposed regulation that may have an adverse impact
on small businesses, each agency shall prepare an economic impact statement that

includes the following:

(1) An identification and estimate of the number of small businesses subject to the pro-

posed regulation;

(2) The projected reporting, recordkeeping and other administrative costs required for

Model Legislation for States
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compliance with the proposed regulation, including the type of professional skills nec-

essary for preparation of the report or record;

(3) A statement of the probable effect on impacted small businesses;

(4) A description of any less intrusive or less costly alternative methods of achieving

the purpose of the proposed regulation.

Section 4. Regulations Affecting Small Businesses

(a) Prior to the adoption of any proposed regulation on and after [January 1, 2003],
each agency shall prepare a regulatory flexibility analysis in which the agency shall,
where consistent with health, safety, and environmental and economic welfare, consid-
er utilizing regulatory methods that will accomplish the objectives of applicable
statutes while minimizing adverse impact on small businesses. The agency shall con-
sider, without limitation, each of the following methods of reducing the impact of the

proposed regulation on small businesses:

(1) The establishment of less stringent compliance or reporting requirements for small

businesses;

(2) The establishment of less stringent schedules or deadlines for compliance or

reporting requirements for small businesses;

(3) The consolidation or simplification of compliance or reporting requirements for

small businesses;

(4) The establishment of performance standards for small businesses to replace design

or operational standards required in the proposed regulation; and

(5) The exemption of small businesses from all or any part of the requirements con-

tained in the proposed regulation.

(b) Prior to the adoption of any proposed regulation that may have an adverse impact
on small businesses, each agency shall notify the [Department of Economic and
Community Development or similar state department or council that exists to review
regulations] of its intent to adopt the proposed regulation. The [Department of
Economic and Community Development or similar state department or council that
exists to review regulations] shall advise and assist agencies in complying with the

provisions of this section.

Small Business Friendly Regulation



Section 5. Judicial Review
(a) For any regulation subject to this section, a small business that is adversely affect-
ed or aggrieved by final agency action is entitled to judicial review of agency compli-

ance with the requirements of this section.

(b) A small business may seek such review during the period beginning on the date of

final agency action and ending one year later.

Section 6. Periodic Review of Rules

(a) Within four years of the enactment of this law, each agency shall review all agency
rules existing at the time of enactment to determine whether such rules should be con-
tinued without change, or should be amended or rescinded, consistent with the stated
objectives of those statutes, to minimize economic impact of the rules on small busi-
nesses in a manner consistent with the stated objective of applicable statutes. If the
head of the agency determines that completion of the review of existing rules is not
feasible by the established date, the agency shall publish a statement certifying that
determination. The agency may extend the completion date by one year at a time for a

total of not more than five years.

(b) Rules adopted after the enactment of this law shall be reviewed within five years
of the publication of the final rule and every five years thereafter to ensure that they
minimize economic impact on small businesses in a manner consistent with the stated

objectives of applicable statutes.

(¢) In reviewing rules to minimize economic impact of the rule on small businesses,

the agency shall consider the following factors:

(1) The continued need for the rule;

(2) The nature of complaints or comments received concerning the rule from the public;

(3) The complexity of the rule;

(4) The extent to which the rule overlaps, duplicates, or conflicts with other federal,

state, and local governmental rules; and

(5) The length of time since the rule has been evaluated or the degree to which technol-

ogy, economic conditions, or other factors have changed in the area affected by the rule.

Model Legislation for States
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Small Business
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Judicial Review

Periodic Review

Regulatory Flexibility Legislation
in the States

The Office of Advocacy surveyed state legislation looking for existing regulatory flex-
ibility laws and identified seven key areas characteristic of strong state regulatory flex-
ibility legislation, listed below. While 35 states and Puerto Rico have some legislation

that pertains to small business regulations, many are missing key components that give

regulatory flexibility its effectiveness.

Every single state has some variety of an administrative procedures act governing reg-
ulatory protocol. Advocacy looked to see whether the state had any legislation specifi-

cally crafted for small business regulations and what the state defined as small business.

One of the critical parts of any regulatory flexibility scheme is understanding the eco-
nomic impact of regulations as they relate to small businesses. Advocacy looked for
legislation that required agencies to review or otherwise research the impact of the

proposed regulations on small businesses.

In addition to examining the economic impact, agencies need to be proactive in look-
ing for regulatory solutions that do not unduly burden small businesses. Advocacy
looked for language that required agencies to examine regulatory alternatives and give

reasons why such alternatives could not feasibly be implemented.

As we have learned on the federal level, having judicial review of enacted regulations
that do not comply with regulatory flexibility legislation is critical. Without judicial
review, agencies may not conduct a thorough and well-reasoned regulatory flexibility
analysis. Advocacy looked for legislation that afforded judicial review either in the

courts or through administrative review committees.

Existing regulations may also unduly burden small businesses because old rules may
no longer serve their purpose, may be trumped by newer federal or state legislation, or
are technologically obsolete. By periodically reviewing rules, the agencies can ensure
that all of their regulations are still necessary. This ensures a streamlined and efficient

regulatory environment.

Small Business Friendly Regulation



Small business owners are the greatest resource agencies can use to understand how
regulations affect small businesses and what alternatives may be less onerous. One
way to allow small businesses to have a voice in the process is to allow them to serve
on regulatory review committees where they help solve regulatory problems. While
many states already have some form of committee to review regulations, most are
composed of legislative members only. Advocacy supports allowing members of the

small business community to serve on these review boards.

Even the best regulatory flexibility legislation has little value if most entities are
exempted from it. Advocacy looked at any legislation that gave exceptions or exemp-

tions for certain types of regulations and/or agencies.

See the table on the next page for a summary of the provisions offered in the regulato-

ry flexibility laws of the various states.

Regulatory Review
Committee

Exemptions

Model Legislation for States
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w/ Washington Minnesota
e

Model Legidation Initiative
Status of State Regulatory Flexibility Provisions, July 2003

Reg flex New Partial or Reg flex No
statutein reg flex partially used bill D reg flex

active use statute reg flex statute pending statute

Region 10

Region 5

Region 8

Vermont
North Dakota

New Hampshire

Michigan Region 2 Massachusetts
South Dakota
Connecticut
i Ohio
Region 7 llinois  Indiana
New Jersey
lowa Pennsylvania
Nebraska Delaware
Colorado

Oregon

Maryland

Kansas

Region 3
California

Kentucky
Region 9 Arizona o North Carolina
; Tennessee
South

Carolina

Guam

Region 4

Alabama \GRELEIEIEY

Louisiana Mississippi

QU Virgin Islands
o

Region 2

Puerto Rico

Office of Advocacy
Regional Advocates

Small Business
Administration

The relationship between the nation’s small businesses and the Chief Counsel for
Advocacy is strengthened by regional advocates located in the SBA’s 10 regions. They
are the Chief Counsel’s direct link to small business owners, state and local govern-
ment bodies, and organizations that support the interests of small entities. The regional
advocates help identify regulatory concerns of small business by monitoring the
impact of federal and state policies at the grassroots level. Their work goes far to
develop programs and policies that encourage fair regulatory treatment of small busi-

ness and help ensure their future growth and prosperity.

The Chief Counsel’s Please contact these advocates for assistance and guidance in implementing the model
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Direct Link

legislation in your state. They are a great source for state small business information

and are ready and willing to assist!

Small Business Friendly Regulation




Region 1

Serving Connecticut, Maine, Massachusetts,
New Hampshire, Rhode Island, and Vermont
Barbara Manning

Small Business Administration

10 Causeway Street, Room 812

Boston, MA 02222-1093

Main: (617) 565-8415

Direct: (617) 565-8418

Fax: (617) 565-8420

barbara.manning@sba.gov

Region 11

Serving New Jersey, New York, Puerto Rico,
and Virgin Islands

Alan Steinberg

Small Business Administration
26 Federal Plaza

Room 3108

New York, NY 10278

Main: (212) 264-1450

Direct: (212) 264-7750

Fax: (202) 481-5857

alan.steinberg@sba.gov

Region 111

Serving Delaware, District of Columbia,
Maryland, Pennsylvania, Virginia, and
West Virginia

Vacant*

Small Business Administration

900 Market Street, 5th Floor
Philadelphia, PA 19107

Main: (215) 580-2807

Fax: (215) 580-2800

Region IV

Serving Alabama, Florida, Georgia,
Kentucky, Mississippi, North Carolina,
South Carolina, and Tennessee

Pat Gartland

Small Business Administration

233 Peachtree Street NW

Suite 1800

Atlanta, GA 30303

Main: (404) 331-4999

Fax: (404) 331-2354

patrick.gartland@sba.gov

Region V

Serving Illinois, Indiana, Michigan,
Minnesota, Ohio, and Wisconsin
Vacant*

Small Business Administration

500 West Madison Street

Suite 1240

Chicago, IL 60606-6611

Main: (312) 353-4493

Fax: (312) 353-3426

Region VI

Serving Arkansas, Louisiana, New Mexico,
Oklahoma, and Texas

G. Till Phillips

Small Business Administration
4300 Amon Carter Boulevard
Suite 108

Fort Worth, TX 76155

Main: (817) 684-5581

Direct: (817) 684-5582

Fax: (817) 684-5590

till phillips@sba.gov

Model Legislation for States
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Region VII

Serving lowa, Kansas, Missouri, and
Nebraska

Wendell Bailey

Small Business Administration

323 W. 8th Street Suite 307

Kansas City, MO 64105-1500

Main: (816) 374-6380

Fax: (816) 374-6339
wendell.bailey@sba.gov

Region VIII

Serving Colorado, Montana, North Dakota,
South Dakota, Utah, and Wyoming
Jim Henderson

Small Business Administration

721 19th Street

Suite 400

Denver, CO 80201

Main: (303) 844-0500

Direct: (303) 844-0503

Fax: (303) 844-0506

Jjames.henderson@sba.gov

Region IX

Serving Arizona, California, Guam, Hawaii,
and Nevada

Michael Hull

Small Business Administration
2828 N. Central Avenue

Suite 800

Phoenix, AZ 85004

Main: (602) 745-7200

Direct: (602) 745-7237

Fax: (602) 745-7210

michael hull@sba.gov

Small Business Friendly Regulation

Region X

Serving Alaska, Idaho, Oregon,
and Washington

Norm Proctor

Small Business Administration
1200 Sixth Avenue

Suite 1805

Seattle, WA 98101-1128

Main: (206) 553-5676

Direct: (206) 553-5231

Fax: (206) 553-4155

norm.proctor@sba.gov

*For Regions III and V; please contact:

Viktoria Ziebarth

Small Business Administration
Office of Advocacy

409 3rd Street SW
Washington, DC 20416

Main: (202) 205-6533

Direct: (202) 205-6565

Fax: (202) 481-2345
viktoria.ziebarth@sba.gov

or

S. Kevin Washington

Small Business Administration
Office of Advocacy

409 3rd Street SW
Washington, DC 20416

Main: (202) 205-6533

Direct: (202) 205-6948

Fax: (202) 205-6928

s.kevin.washington@sba.gov





