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Created by Congress in 1976, the Office of Advocacy of the U.S.
Small Business Administration (SBA) is an independent voice for
small business within the federal government. The Chief Counsel for
Advocacy, who is appointed by the President and confirmed by the
U.S. Senate, directs the office. The Chief Counsel advances the
views, concerns, and interests of small business before Congress,
the White House, federal agencies, federal courts, and state policy
makers. Issues are identified through economic research, policy
analyses, and small business outreach. The Chief Counsel’s efforts
are supported by offices in Washington, D.C., and by Regional
Advocates. For more information about the Office of Advocacy, visit
http://www.sba.gov/advo, or call (202) 205-6533.







Chairman Cannon, Ranking Member Watt, Members of the Committee, good morning
and thank you for the opportunity to appear before you today to address H.R.682, the
Regulatory Flexibility Improvements Act. My name is Thomas M. Sullivan and | am
Chief Counsel for the Office of Advocacy at the U.S. Small Business Administration
(SBA). As Chief Counsel for Advocacy, | am charged with monitoring federal agencies’
compliance with the Regulatory Flexibility Act (RFA). Because the Office of Advocacy
is an independent office within SBA, the views that | express do not necessarily reflect
the views of the Administration or the U.S. Small Business Administration. This
statement was not circulated to the Office of Management and Budget (OMB) for
comment.

Background of the RFA and the Small Business Regulatory Enfor cement Fair ness
Act

In 1980, Congress enacted the RFA after determining that uniform federal regulations
produced a disproportionate adverse economic hardship on small entities. In order to
minimize the burden of regulations on small entities, the RFA mandates that federal
agencies consider the potential economic impact of federal regulations on small entities.
The RFA also requires agencies to examine regulatory alternatives that achieve the
agencies’ public policy goals while minimizing small entity impacts.

Agency compliance with the RFA, however, was not judicially reviewable. Since
agencies could not be held legally accountable for their noncompliance with the statute,
many agencies ignored the RFA and did not conduct full regulatory flexibility analyses in
conjunction with their rulemakings. In response to this widespread agency indifference,
Congress amended the RFA in 1996 by enacting the Small Business Regulatory
Enforcement Fairness Act (SBREFA), which reshaped the requirements of the RFA and
provided for judicial review of agencies’ final decisions under the RFA.

The RFA requires agencies to prepare and publish an initial regulatory flexibility analysis
(IRFA), when proposing a regulation, and a final regulatory flexibility analysis (FRFA)
when issuing a final rule for each rule that may have a significant economic impact on a
substantial number of small entities. The purpose of the analysis is to ensure that the
agency has considered the economic impact of the regulation on small entities and that
the agency has considered regulatory alternatives that would minimize the rule’s
economic impact on affected small entities. The RFA allows the head of an agency to
certify a rule in lieu of preparing a regulatory flexibility analysis if the rule will not, if
promulgated, have a significant economic impact on a substantial number of small
entities. Pursuant to the RFA, the agency must provide a factual basis for the
certification.

Executive Order 13272
Even with the additional requirements under SBREFA and the threat of judicial review,

some agencies were not complying with the requirements of the RFA. On March 19,
2002, President George W. Bush announced his Small Business Agenda, which included



the goal of “tearing down the regulatory barriers to job creation for small businesses and
giving small business owners a voice in the complex and confusing federal regulatory
process.” To accomplish this goal, the President sought to strengthen the Office of
Advocacy by enhancing its relationship with the Office of Management and Budget’s
(OMB) Office of Information and Regulatory Affairs (OIRA) and creating an executive
order that would direct agencies to work closely with the Office of Advocacy and
properly consider the impact of their regulations on small entities. On August 13, 2002,
the President signed Executive Order (E.O.) 13272, titled “Proper Consideration of Small
Entities in Agency Rulemaking.” *

E.O. 13272 enhances Advocacy’s RFA mandate by directing Federal agencies to
implement written procedures and policies for measuring the economic impact of their
regulatory proposals on small entities. It also requires agencies to notify Advocacy of
draft rules that are expected to have a significant economic impact on a substantial
number of small entities and to give every appropriate consideration to any comments
provided by Advocacy, including publishing a response to Advocacy’s comments in the
Federal Register. The Office of Advocacy must provide periodic notification, as well as
training to all federal agencies on how to comply with the RFA.

The Report on the Regulatory Flexibility Act, FY 2005 includes information about agency
compliance with E.O. 13272. With the exception of the Department of State, all Cabinet-
level departments have developed written plans in compliance with E.O. 13272. The
performance of the independent agencies, however, has not been as successful. Of the 75
independent regulatory agencies, only 16 responded to the requirements of the E.O. Of
those 16, only eight have provided written procedures, six claimed that they do not
regulate small entities, and two claimed to be exempt from the E.O.

In terms of training, Advocacy has held 55 training sessions at 45 different agencies.
Agency attorneys, economists, policymakers, and other employees involved in the
regulatory writing process have attended the hands-on sessions to learn how to comply
with the RFA in a regulatory setting. Advocacy’s current efforts are focused on rolling
out an interactive electronic training module so that agencies can engage in periodic
training and train new employees. Like the classroom setting, the online training
program explains the steps rule writers should follow to make RFA decisions accurately.

Advocacy’s training is having a noticeable impact on the way agencies develop rules.
Agencies that have been through training tend to notify Advocacy earlier in the process,
submit draft documents, and seek Advocacy’s assistance in finding small entity data. For
example, when Congress enacted the Public Health Security and Bioterrorism
Preparedness and Response Act of 2002 (Act), it authorized the Food and Drug
Administration (FDA) to promulgate rules in an expedited timeframe to protect the
nation's food supply. In response to the Act, FDA published four final rules, each
preceded by a notice of proposed rulemaking: prior notice of imported food shipments,

1 E.0. 13272 can be found on the Office of Advocacy’s website at
http://www.sba.gov/advo/laws/e013272.pdf.




registration of food facilities, establishment and maintenance of records, and
administrative detention. The Act required FDA to publish the first three rules within 18
months or by December 12, 2003. FDA contacted Advocacy about the rules' impact on
small businesses well before the proposed rules were published in the Federal Register.
This allowed Advocacy to work closely with the FDA to reduce the economic effects of
the rules on small businesses. As a result of the involvement of Advocacy and interested
small businesses, FDA made several adjustments to the rules including the creation of
the new automated commercial environment (ACE) database and a far less onerous
notice requirement (twenty-four hours notice was reduced to two hours if the food is
arriving by road, four hours if the food is arriving by rail, and eight hours if the food is
arriving by sea); extending the registration update requirement from 30 days to 60 days;
allowing those importers subject to the rule to check a food category titled "most or all"
rather than requiring them to individually list food product categories that had been
previously identified in the registration form; and exempting the food packaging industry,
which consists primarily of small businesses, from the FDA registration and prior notice
requirements. The FDA also gave small businesses more time to comply with the
requirements.

Impact of the RFA, SBREFA and E.O. 13272

The SBREFA amendments to the RFA have been successful. In general, agencies are
paying closer attention to their RFA obligations. As a result, they are implementing less
costly regulations. Some agencies submit their draft regulations to Advocacy early in the
process to obtain feedback on their RFA compliance and small business impact. Early
intervention by Advocacy and improved agency compliance with the RFA have led to
less burdensome regulations. For example, in FY 2001, involvement by the Office of
Advocacy in agency rulemakings helped save small businesses an estimated $4.4 billion
in new regulatory compliance costs. > Similarly, in FY 2002, the Office of Advocacy’s
efforts to improve agency compliance with the RFA on behalf of small entities secured
more than $21 billion in first-year cost savings, with an additional $10 billion in annually
recurring cost savings.> In FY 2003, Advocacy achieved more than $6.3 billion in
regulatory cost savings and more than $5.7 billion in recurring annual savings on behalf
of small entities. Moreover, in 2004, Advocacy helped save small entities more than $17
billion.* Most recently, in FY 2005, Advocacy’s intervention resulted in $6.6 billion in
small business cost savings for a total of $71 billion in cost savings during the course of
this Administration.

Although the RFA is achieving cost savings for small entities, the RFA is needed now
more than ever. In 2005, Mark Crain prepared a study on The Impact of Regulatory Costs

2 The annual reports on the RFA can be found on the Office of Advocacy’s website at
http://www.sba.gov/advo/laws/flex.

® It should be noted that revisions made by the Environmental Protection Agency (EPA) to its Cross Media
Electronic Reporting and Record-Keeping rule produced an estimated savings of $18 billion. Without that
rule the cost savings for FY 2002 resulted in more than $3 billion.

* It should be noted that the withdrawal of the Department of Housing and Urban Development’s rule on
the Real Estate Settlement Procedures Act (RESPA) produced an estimated savings of $10.3 billion.
Without that rule, the cost savings for FY 2004 would have been approximately $6 billion.




Section 9 of H.R. 682 amends the Small Business Act to allow the Chief Counsel for
Advocacy to specify small business size definitions or standards for the purposes of any
Act other than the Small Business Act or the Small Business Investment Act of 1958. The
SBA’s Office of Size Standards has the necessary expertise and resources to make
appropriate decisions regarding industry size determinations. | do not believe that the
proposed section 9 of H.R. 682 will benefit small entities. It may be more beneficial to
amend the RFA and SBA regulations to require agencies to consult with Advocacy if the
agency is interested in changing the size standard for RFA purposes rather than requiring
the approval of the Administrator. This would not impact SBA’s authority to establish
size standards for SBA loan and other programs. This change to H.R. 682 may eliminate
some of the confusion that currently exists over which office determines size standards
for RFA purposes only.

Compliance Guides

Section 212 of SBREFA, which is a stand-alone section and not part of the RFA, requires
agencies to provide plain English compliance guides to clearly explain each final rule that
has a significant economic impact on a substantial number of small entities. The intent of
section 212 of SBREFA was to ensure that small businesses had a way to understand
complex and technical federal regulations. Unfortunately, this is not being done and small
businesses continue to be frustrated with rules that are published without adequate
compliance information. SBREFA should be amended to require agencies to publish
plain language small business compliance guides whenever a final rule requires a FRFA.
In addition, agencies should be required to report annually on their efforts to comply with
this section. H.R. 682 does not include this needed change.

Conclusion

The Office of Advocacy believes that the RFA and SBREFA can be improved
legislatively and commends this Committee for examining legislation that will help small
business. Thank you for allowing me to present these views. | would be happy to answer
any questions.



