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SUBJECT:
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The purpose of this Notice is to renew Procedural Notices 5000-712 and 5000-737.  For ease in reference, these two notices are combined.  The procedural guidance in these notices have been slightly modified.

The notice highlights revisions to the Certified Development Company (CDC) Annual Report Guide (SBA Form 1253) and sets forth procedures regarding CDC contracts for professional staff.  SBA’s receipt, review and acceptance of the CDC’s annual report represents an important part of SBA’s regulatory oversight of CDCs.  Other activities include periodic compliance reviews of the CDC’s loan portfolio as well as operational and field reviews of the CDC. 

The CDC annual report is a valuable tool for SBA to ensure that CDCs are operating according to the statutes, regulations and policies governing the CDC loan program (504 program).  SBA considers the timely submission and review of these reports to be among the highest priority for CDCs and district offices.  The changes have been made in part based on the recommendations of the September 1999 report on the CDC program by the Office of Inspector General (IG) as well as input from the CDC community.  The new annual report format also reflects SBA’s increased ability to obtain information from outside sources.  

New CDC Annual Report Guide 

The new version of SBA Form 1253, the CDC Annual Report Guide, is available at the SBA website, www.sba.gov/banking. Press the “forms” button; then page down to the form number.  Beginning with CDC annual reports due for the 12-month period ending March 31, 2002, each CDC must submit its annual report in accordance with the new guide.  CDCs may voluntarily use this new format for annual reports for 12-month periods that end prior to that date.  As a reminder, the guide requires submission of audited financial statements prepared by an independent CPA or independent accountant in accordance with Generally Accepted Accounting Principles (GAAP) for CDCs with 504 loan portfolio balances of $20 million or more; or at a minimum a review by an independent CPA or independent accountant in accordance with GAAP for CDCs with 504 loan portfolio balances of less than $20 million.

This notice does not change the existing policy on CDC annual report submission deadlines.  

CDC Contracts for Management and Staff

Each CDC is required by existing policy to submit all contracts for professional staff (excluding CDC accountants or attorneys) to the SBA district office responsible for its CDC’s oversight for SBA’s pre-

approval and annual review.  (SOP 50-10, Subpart H, Chapter 4 and §13 CFR, 120.824, “Professional management and staff.”)  [Please note:  This notice does not cover §120.824(a), which requires that 

each CDC has at least one salaried professional employee.  A separate notice will be issued regarding CDC compliance with this provision.]

SBA Annual Review of CDC Contracts

Beginning with CDC annual reports due for the 12-month period ending March 31, 2001, to ensure that SBA has pre-approved all CDC professional staff contracts as required, and to ensure that SBA is annually reviewing those contracts, each CDC must submit a current copy of any existing contract for professional staff (including any contract for management).  If a CDC does not contract for professional staff, it must include a statement to that effect with its annual report. 

The SBA district office annual review of CDC contracts must take place in conjunction with its review of the CDC's annual report.  To verify that the annual review has occurred, the ADD/ED (or equivalent) must sign and date the signature page of the contract when he/she determines that the contract continues to be in compliance with all existing SBA regulations and policies governing CDC contracts.  The district counsel must be part of the review process.  As part of this contract review, the SBA district office must analyze performance under the contract, adherence to conditions and stipulations under the contract, compliance with SBA’s regulations and policies including 13 CFR §120.824 and §120.825, “Financial ability to operate,” and compensation under the contract compared to the CDC’s financial statements.

Subsequent to this review, the SBA district office must send a copy of all contracts with the required signature and date together with the analysis and the CDC's annual report to the Office of Financial Assistance (OFA), ATTN: Sandy Johnston.  In addition, a second copy of the CDC’s annual report together with the district office’s analysis must be sent to the Office of Lender Oversight (OLO), ATTN:  Christine Hall.  

Process for Pre-Approval of Contracts

All CDC contracts for professional services (except legal and accounting) require SBA’s approval prior to execution.  Therefore, a CDC must submit such contracts to the SBA district office responsible for its oversight before the contract is signed by the CDC and the contractor.  The ADD/ED (or equivalent) and the district counsel together will determine whether the contract complies with SBA’s regulations and policies.

Approved contracts must be initialed and dated by the ADD/ED on the unsigned signature page before being sent back to the CDC, and a copy of the proposed contract must be retained by SBA in the CDC’s file. 

The following provisions must be included in a contract for SBA to pre-approve it:

      1)
The contract must include a reasonable and clearly stated provision allowing the CDC to terminate the contract prior to its expiration date with adequate notice without penalty to the CDC.  (Generally, the period is 30-to-60 days.)

2) The contract must specifically state what services will be performed by the contractor.

      3)
The source of the compensation for services performed under the contract must be clearly stated.  If any part of the compensation will come from the CDC’s income derived from fees authorized by §120.971, “Allowable fees paid by Borrower,” as well as the interest income from the 504 escrow account (CDC fee income), the compensation must be stated as an hourly rate or a percentage of the CDC fee income.  SBA must specifically approve any such percentage.  In addition, there must be a statement that the contractor will only be paid for services actually performed.

      4)
If the contract covers staff services for more than one person, including any management services, the contract must identify the amount and source of the compensation for each person as well as the services for which that person will be compensated.  If all or part of the compensation will come from any part of the CDC fee income, the compensation must be stated as an hourly rate or a percentage of the CDC fee income.  This percentage must be specifically approved by SBA.  In addition, there must be a statement that each person will only be paid for services actually performed.
      5)
The contract cannot include any other provisions for additional compensation to the contractor from CDC fee income.  This includes payment of multipliers of the SBA-approved staff compensation to the contractor or bonuses.

6) The period of the agreement must be clearly stated. 

      7)
The contract must specifically state that all compensation paid to the contractor will be paid by the CDC and that the contractor cannot charge the borrower for the same services.  

      8)
The contract must specifically state that the contractor is prohibited from requiring a 503/504 applicant or borrower to purchase other services from the contractor as a condition of the contractor’s performing CDC staff or management functions.

In addition, the CDC must submit the following:

      1)
A Board resolution signed by the CDC's secretary that states that the contract is in compliance with the provisions of 13 CFR §120.824 and §120.825 as well as SBA’s policies.

2) If compensation to the contractor is to be derived from CDC fee income, the Board resolution must include the reasons why the Board is choosing to contract for a management, marketing, packaging, processing, closing, servicing or liquidation function rather than hiring employees directly for those same staff functions.

      3)
If required by the SBA district office, the CDC must provide the basis upon which it made the determination that the fees are customary and reasonable for similar services in the CDC’s area of operations.

Existing CDC Contracts Not Pre-Approved by SBA

If SBA or a CDC determines that the CDC has one or more existing contracts that were not pre-approved by the SBA district office responsible for the CDC’s oversight, the CDC must immediately submit such contracts to SBA for its approval using the same process described above.  If the SBA district office’s review determines that an existing contract is not in compliance with SBA’s regulations or policies, the district office must contact the CDC and advise it that it has 90 days to come into compliance.  If the CDC cannot or does not come into compliance, the district office may consider information provided by the CDC to justify an extension of this period.  Any extension period(s) longer than one year must be approved by the AA/FA based on a positive recommendation from the district office.  If the district office does not receive an extension request, or does not approve such a request, it must proceed to suspend or decertify the CDC in accordance with program regulations and policy.  

Review of CDC Annual Reports 

Currently, as part of OFA’s review and analysis of any CDC request for ALP, PCLP, ECP, or liquidation authority (or renewal of such authority), as well as for other requests such as expansion of a CDC’s area of operations, OFA reviews the CDC’s annual report, including contracts, for compliance.  If, when reviewing CDC annual reports and contracts, OFA determines that the CDC’s annual report or any professional staff contract is not in compliance with SBA regulations or policies, OFA will require the district office to take action to remedy the situation before OFA will take final action on any of these requests.  If the CDC is unable to bring its contracts into compliance with SBA regulations or policies, the CDC is subject to suspension or decertification.

Please contact Gail H. Hepler at (202) 205-7530 if you have any questions regarding the CDC annual report format or have questions regarding the procedures.  

Jane Palsgrove Butler






Associate Administrator

   for Financial Assistance

Expires: 3-01-2003 
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