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NO Mission

The Office of the National Ombudsman (ONO) within the U.S. Small Business
Administration seeks to foster a more small-business-friendly Federal regula-
tory enforcement environment.

The Small Business Regulatory Enforcement Fairness Act

The Office of the National Ombudsman was created pursuant to the Small Busi-
ness Regulatory Enforcement Fairness Act of 1996 (SBREFA). Specifically,
SBREFA directs the Ombudsman to:

» Conduct hearings in each of the 10 Federal regions to solicit comments re-
garding Federal enforcement activities from small business concerns.

» Work with each Federal agency with regulatory authority over small busi-
nesses to ensure that small business concerns that receive or are subject to
an audit, on-site inspection, compliance assistance effort, or other enforce-
ment-related communication or contact by agency personnel are provided
with a means to comment on the enforcement activity conducted by such
personnel.

» Establish a means to receive comments from small business concerns re-
garding actions by Federal agencies or agency employees conducting com-
pliance or enforcement activities with respect to the small business con-
cern. ONO also refers appropriate comments to the Inspector General of
the affected agency whenever egregious behavior is alleged. If requested,
ONO will maintain confidentiality with regard to the person and small busi-
ness concern making such comments, to the same extent as employee
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identities are protected under section 7 of the Inspector General Act of 1978 (5
U.S.C. App.).

File an annual report with Congress and affected agencies whereby en-
forcement activities are evaluated based on substantiated comments re-
ceived from small business concerns and input from the Regulatory En-
forcement Fairness (RegFair) Boards.

Provide affected agencies with an opportunity to comment on draft reports
and include a section in the final report for those comments that the Na-
tional Ombudsman chose not to consider before filing the final report.



Regional Regulatory
nforcement Fairness
Board Members, FY 2003

The Small Business Regulatory Enforcement Fairness Act of 1996 authorized
the National Ombudsman and the creation of 10 Regional Regulatory Enforce-
ment Fairness (RegFair) Boards to help small businesses hold Federal regulators
accountable for their unfair enforcement actions. Testimony gathered at
RegFair hearings about Federal regulatory activity and comments, concerns,
and complaints filed with the National Ombudsman are reported to Congress
each year.

RegFair Board members are appointed by the Administrator of the Small Busi-
ness Administration (SBA). Selection criteria include the degree of potential
members’ involvement as small business leaders within their communities. All
RegFair Board members are volunteers and all are themselves small business
owners, operators, or officers. Achieving diversity is a major goal in selecting
RegFair Board members so that they reflect an accurate picture of the small
business communities they represent. This diversity extends to profession, busi-
ness goals, gender, geography, market size (e.g., small, medium, large, rural,
and urban), ethnicity, and revenues.

There is a RegFair Board in each of 10 SBA regions; and in FY 2003, the follow-
ing people served:
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Region |

Leo R. Blais

Pawtuxet Valley Prescription Ctr.
Coventry, RI

James M. Knott, Sr., Chair
Riverdale Mills Corporation
Whitinsville, MA

David A. Tibbetts, Esq.
Smith, Segel & Sowalsky
Boston, MA

Larry S. Schneider
Coldwell Banker
Newcastle, ME

Laura L. Monica
High Point Communications Group
Bow, NH

Region I

W. Timothy Howes, Chair
Howes & Howes

Raritan, NJ

Jose M. Garcia-Ramis
Action Service Corporation
San Juan, PR

Eric Jenkusky
Spark Management Resources
Oneonta, NY

Region 11l

Pamela Mazza, Chair
Piliero, Mazza & Pargament
Washington, DC

Martin Shaffer
American Vending
Clarksburg, WV

Frank A. Ursomarso, Sr.

Union Park Automotive Group, Inc.

Wilmington, DE

Felix J. Jackson
DataProbe Technical Service
Owings Mills, MD

Region IV

R. Bruce McCrory, Chair
Kiker Corporation
Mobile, AL

Paul Hsu, Ph.D.
Manufacturing Technology, Inc.
Fort Walton Beach, FL

George Dobbins, Jr.
Southern Communications Systems
Memphis, TN

Douglas McFarland
Radio Station 98.9 - Charleston
Mt. Pleasant, SC

Region V

Lyle J. Clemenson, Chair
Clemenson Enterprises
Brooklyn Park, MN

Lloyd E. Falconer
Seward Screw Products, Inc.
Seward, IL

Doug Hilbert
Professional Technical Development
East Lansing, Ml

Region VI

A. Joseph Shepard, Chair
Archway Capital, LLC
Dallas, TX

Harold McAlpine
Christmas Tree Farm
Bismark, AR

Jose Cuevas, Jr.
JumBurrito
Midland, TX

Mary Ann Weems
Weems Galleries and Framing
Albuquerque, NM

Region VII

Paul Kinyon, Chair
Realty Advisors LLC
Cedar Rapids, 1A

Clark Stewart
Butler National Corporation
Olathe, KS

Jeanette Prenger
ECCO Select
Kansas City, MO

James J. Ziebarth
Ziebarth Farms
Wilcox, NE

Nikki Sells
Express Personnel Services
Springfield, MO

Region VIII

James J. Larsen

Sioux Steam Cleaner Corp.
Beresford, SD

Salvador Gomez, Jr.
Source One Management, Inc.
Denver, CO

Mary Thoman
Thoman Ranh
Kemmerer, WY

Michael Stransky
FAIA
Salt Lake City, UT

Region IX

Frank Ballesteros

PPEP Microbusiness & Housing
Tucson, AZ

Barry M. Gold, Chair
Barry M. Gold & Co.
Irvine, CA

Patricia Chevalier
Blue Hawaiian Helicopters
Kahului, HI

Robert L. Gore
Becker Realty Corporation
Las Vegas, NV

Region X

Milford Terrell, Chair

DeBest Plumbing & Mechanical, Inc.
Boise, ID

Michael Dahmer
Systems Associates, Inc.
Jerome, ID

Carl Grossman
Public Private Partnerships, Inc.
Portland, OR

Shiao-Yen Wu
9500 Roosevelt Way NE
Seattle, WA



sage from the
BA Administrator

When | became Administrator of the U.S. Small Busi-
ness Administration (SBA), one of my goals was to
make the agency more like the small businesses it
serves every day. Those businesses are efficient, in-
novative, and responsive. If they can’t adjust to re-
flect the demands of their customers, they will not
stay in business for very long. Just as those small
businesses must respond to their customers, so must
the SBA. Our customers are those small businesses.

The SBA's Office of the National Ombudsman (ONO) provides an important ser-
vice to America’s small business community. ONO’s mission and that of the SBA
work hand in hand. The SBA is the Federal Government’s primary resource for
American entrepreneurs. It offers small businesses that crucial hand up,

whether from a loan guaranty, a new contract, or professional advice and assis-

tance.

In the same spirit, ONO serves as small business’s “troubleshooter” within the
Federal Government. When small business owners have concerns about Fed-
eral Government rules and regulations and how agencies enforce them, they
know they can turn to ONO.

This Administration recognizes the importance of that function. The volume
and complexity of Federal regulations has widened and deepened in recent de-
cades. President George W. Bush’s Small Business Agenda emphasizes regula-
tory relief as vitally important to our nation’s continued economic well-being.
The President knows how important it is for America’s small businesses that
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burdensome regulations be simplified or, in some cases, eliminated. Small com-
panies spend far more per employee than larger companies complying with
complex government regulations, and the very smallest of them—the ones that
can least afford it—often end up spending the most. In fact, companies with
fewer than 20 employees spend an average of $7,000 a year per employee to
comply with Federal regulations. That kind of expenditure, multiplied across the
small business community, represents a major drain—not only on the indi-
vidual businesses, but on our economy.

That is why | have made ONO’s work at the SBA a major priority. Its efforts to
help small businesses to understand and resolve these complex regulatory is-
sues have a real, immediate impact. ONO helps our customers save two of their
most important resources—time and money—and by doing so, also helps our
economy.

ONO’s work in 2003 was outstanding. It received comments from the small
business community representing thousands of businesses. By addressing these
concerns, ONO helped to keep those businesses on the right track of growth
and prosperity. But this is not the time to rest on our laurels. | believe that every
year at the SBA should be an improvement over the one before, and | know
ONO shares this belief.

I commend Ombudsman Michael Barrera and his dedicated staff at ONO for a
successful year, and | am proud to know that they share my goal to continue
our important work in 2004.

@eﬁu /
Hector V. Barreto
SBA Administrator
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by National Ombudsman Michael Barrera

As the National Ombudsman, I, along with my
senior staff, traveled to 21 states in 2003 to
see and hear first-hand how Federal enforce-
ment actions directly affect small businesses.
We also had more than 100 media exposures
reaching thousands of entrepreneurs via ra-
dio, television, and print, telling the ONO story
about how we can assist them.

President George W. Bush is committed to cre-

ating an environment where small businesses are able to flourish and to de-
vote more of their resources to developing products, growing their businesses,
and hiring more people. The President’s Small Business Agenda calls for remov-
ing the regulatory barriers to job creation for small businesses and giving them
a voice in a complex and confusing regulatory process. As a former small busi-
ness owner, the President knows the burden created by

regulations and is working to streamline regulations

governing small businesses. As a measure of his com- Our agenda for jobs and growth must help small business
mitment, President Bush signed an executive order re- owners and employees with relief from needless Federal
quiring all Federal regulatory agencies to minimize regulation and protect them from junk and frivolous
these burdens on the nation’s small businesses. lawsuits.

_ »PRresiDENT Georce W. BusH,
Small businesses are our customers. They need to feel State of the Union Address, January 20, 2004

comfortable telling their government both the good
and the bad. ONO provides a means for them to provide that input without fear
of retaliation. When | started as National Ombudsman, | found that small busi-
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ness owners were reluctant to step forward and tell us how government was
treating them. We are succeeding in changing this enforcement environment
through dedication to transforming it from a “gotcha” climate to a “help you”
one—one step at a time.

This report to Congress evaluates the relationship between Federal regulatory
agencies and small businesses. The Small Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA) requires ONO to evaluate and rate Federal agen-
cies annually on their regulatory enforcement activities. To that end, this report
summarizes small businesses’ experiences with various Federal agencies and
evaluates and rates agencies’ responsiveness to their concerns. Information
gathered at regional RegFair hearings is included, along with findings and rec-
ommendations about the regulatory enforcement environment and its impact
on small business.

In FY 2003, Federal agencies made great strides in improving the Federal en-
forcement environment. Response time improved, and there was a dramatic
increase in the compliance assistance offered to small business. | look forward
to continued partnership with Federal agencies as we implement the
President’s and Administrator Barreto’s vision to create a regulatory environ-
ment that is fair and transparent for the “engine that drives our economy”—
America’s entrepreneurs!

A== =
NS

Michael L. Barrera
National Ombudsman




utive Summary

In FY 2003, the Office of the National Ombudsman (ONO) concentrated on
strengthening its staff and on increasing its outreach efforts to small business.
Additionally, ONO trained 36 new Regulatory Enforcement Fairness (RegFair)
Board members who played important roles in helping pass state Small Busi-
ness Regulatory Enforcement Fairness Act of 1996 (SBREFA) laws and in con-
ducting a variety of outreach and marketing initiatives to raise awareness of
ONO. Also, ONO staff continued to communicate with more than 200 key Fed-
eral agency decision-makers about Small Business Administration (SBA) and
ONO activities, establishing new partnerships, holding agencies more account-
able, and changing the relationship between government and industry to one
of mutual collaboration and benefit. This approach paid off in FY 2003, as the
agency response rate increased and quality responses were provided; in fact,
all agencies received an “A’ for their Quality of Response. Nationally, agencies
significantly increased the amount of compliance assistance training, guidance,
and encouragement they gave small businesses, engendering a more small-
business-friendly relationship.

Rating Federal Agency Response

The full set of criteria on which agencies were rated in FY 2003 follows:

Timeliness in responding to small entity comments.
Quality of response to small entity comments.

Agency non-retaliation policy.

A LW R

The agency establishes a baseline and provides measurable regulatory en-
forcement compliance assistance with increase expressed in percent over
baseline. (Note: In FY 2003, ONO joined with the Office of Management and
Budget to establish baselines and measure Federal regulatory enforcement



X1V

SBA NaTIONAL OMBUDSMAN’S
2003 ReporT T0 CONGRESS

and compliance assistance activities as required by the Small Business Pa-
perwork Relief Act of 2002.

5. The agency participates in RegFair hearings and meetings when issues re-
lated to its mission are presented in testimony.

6. The agency provides small businesses with written and verbal notice of
their SBREFA rights and their right to comment on the enforcement/compli-
ance process to the National Ombudsman’s Office, when each citation or
notice of regulatory violation is issued.

Using these criteria, ONO rated nearly 50 regulatory agencies and their divi-
sions in FY 2003. On criterion 1, timeliness, response times varied widely; still,
more than one-third of comments received responses within 60 days. ONO
wants to see agencies do better and will continue to strongly urge them to pro-
vide a more timely response so small businesses can better plan and focus on
moving their businesses forward.

ONO continued to press agencies for formal, written non-retaliation policies that
all employees know about. In FY 2003, eight more agencies joined the growing
list of those that have policies in place—doubling the annual goal of four.

Also this year, more Federal agencies provided genuine compliance assistance
efforts, going well beyond adhering to the letter of the law and lending hands-
on assistance to small businesses seeking to do the right thing. Methods in-
cluded seminars, workshops, e-mail and phone communication, and extensive
information provided on websites.

In FY 2003, about 25 Federal agencies and sub-agencies attended RegFair hear-
ings and roundtables around the country, particularly when issues relevant to
their enforcement activities were to be raised. Working with SBA District Of-
fices, ONO sought to provide advance notice to agencies when issues pertinent
to them were on the agenda. This approach continues to garner greater
agency participation, and ONO will perform even more advanced planning
and notification in years to come.

Underscoring the importance of agencies communicating with small busi-
nesses, ONO for the first time in FY 2003 rated them on how well they in-
formed small businesses of their right to comment on regulatory enforcement
decisions. In response, many agencies are now regularly integrating informa-
tion about SBREFA and how to contact ONO as part of their dealings with small
business. To further assist with compliance efforts, several agencies have begun
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to repeal or streamline some of their regulations, per the Regulatory Flexibility
Act and Small Business Paperwork Relief Act of 2002.

To highlight the positive steps many agencies are taking to improve their rela-
tionships with the businesses they regulate, this ONO annual report to Congress
features agency special initiatives or best practices for working with small busi-
nesses. For example, the doubling of consumer safety officers at the U.S. De-
partment of Agriculture in 2003 greatly magnifies the amount of compliance
assistance it can provide, and the Department of Labor’s new Office of Compli-
ance Assistance will raise awareness of agency regulations and help small busi-
nesses comply with them. As another example, the Fix-It-Notice program at the
National Oceanic and Atmospheric Administration gives first-time violators a
chance to fix problems before they are penalized.

Hearing the Voice of Small Business

ONO conducted 22 Regulatory Enforcement Fairness hearings, a marked increase
over the four held just two years ago, visiting 21 states and 10 regions to hold 11
RegFair hearings and 11 roundtables. More than 1,100 people attended, includ-
ing small business owners, public officials, Federal agency personnel, and media
and trade representatives. Two of the hearings were bilingual, in English and Span-
ish. A total of 13 Targeted Entrepreneur Area Market (TEAM) meetings—generally
held in cities where hearings and roundtables took place—apprised underserved
markets (e.g., women, minority, and veteran small business owners) of SBA and
ONO services, compared to none held two years ago and only 10 held last year.

ONO heard testimony from 149 small businesses and trade associations in FY
2003—up nearly 20 percent from last year. Small business owners submitted
412 comments this year to ONO, compared to 22 in 2001 and 319 last year.
Comments from small businesses and trade associations represented the con-
cerns of 3 million small business owners. Testimony and comments reflected
several major concerns small businesses have, including the high cost and un-
availability of health care; overly burdensome taxes, safety, and insurance re-
guirements; excessive and outmoded regulations that cost too much; inconsis-
tent or inappropriate enforcement actions; and onerous and time-consuming
paperwork. ONO wants to help small businesses that feel overwhelmed by com-
plicated and overly exacting regulations that undermine their success. To this
end, ONO worked closely with the Internal Revenue Service in FY 2003 to
lighten the load and to funnel concerns straight to the people who can resolve
them. Heavy-handed enforcement, such as excessive audits, takes precious
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time from small businesses and impairs their growth potential. Sadly, excessive
enforcement and overly restrictive regulations not only hurt small businesses

but can often drive them out of business. And, although the situation is getting

better, fear of retaliation on the part of small businesses that complain is still a
concern ONO is actively addressing with Federal agencies.

ONO Qutreach: Increased Use of SBA Field Offices,
RegFair Boards, and Technology

RegFair education and training was given to 18 SBA District Offices, versus
none two years ago and only 10 last year. SBA District Offices were instrumen-
tal in helping publicize RegFair hearings, roundtables, and TEAM meetings in
their regions. RegFair Board members undertook the full breadth of outreach
initiatives, including speeches and presentations for trade associations, publiciz-
ing ONO success stories, and meeting with local public officials to garner sup-
port for regulatory fairness and state SBREFA laws. Articles about ONO ap-
peared in dozens of publications and on radio and television stations in FY
2003. Additionally, ONO’s decision to reactivate RegFair Board alumni further
multiplied advocacy and publicity resources. ONO’s combined use of creative
outreach strategies in FY 2003 enabled it to reach many small businesses with
its message.

In the technology arena, ONO provided a comment form on its website this
year that allows businesses to fill out and send their comments entirely online
without having to download the form. Also, the first-ever interactive RegFair
videoconference hearing simultaneously engaged four states and 12 sites, a
technology advantage ONO plans to use more often to get more “bang” for its
resource “buck.” ONO also premiered a regionwide telephone conference and
Web-based RegFair hearing to encourage simultaneous participation from rural and
remote locations in six states—another application it will continue to enlarge.

Looking Ahead... Plans for the Future

ONO has an optimistic outlook for small business economic growth, enhanced
by anticipated continued lightening of regulatory and administrative burdens.
For its part, ONO will continue to reach out to the small businesses it serves,
seeking more comments, holding regular planning sessions, enlisting SBA part-
ners and other agencies and groups in marketing ONQO’s mission. ONO will also
continue to make more creative use of technology, including increased use of
the Internet to speed the comment process.



Results In Brief

The following is a summary of notable Office of National Ombudsman (ONO)
accomplishments during FY 2003:

» ONO conducted 22 (versus four in FY 2001 and 22 in FY 2002) hearings in
21 states and 10 regions—two were bilingual, in English and Spanish.

P ONO led the first interactive RegFair videoconference hearing, simulta-
neously reaching four states and 12 sites.

» ONO hosted the first regionwide telephone conference and Web-based
RegFair hearing to encourage simultaneous participation from rural and re-
mote locations in six states.

> A total of 149 (compared with 124 in FY 2002) small businesses and trade
associations gave public testimony regarding fair enforcement of Federal
regulations.

» Eighteen (versus 0 in FY 2001 and 10 in FY 2002) SBA District Offices re-
ceived Regulatory Enforcement Fairness orientation and training.

» Thirteen (versus O in FY 2001 and 10 in FY 2002) Targeted Entrepreneur Area
Market (TEAM) meetings were held to introduce ONO services to women,
minority, and veteran small business owners.

» Small business owners submitted 412 (versus 22 in FY 2001 and 319 in FY
2002) comments to ONO, representing the concerns of 3 million small busi-
ness OWners.

» The ONO website was visited approximately 2.1 million times this fiscal
year, nearly double last year.

» ONO hosted two interagency meetings, increasing collaboration among
agencies to make the Federal regulatory enforcement environment more
small business friendly.

Section | } 1
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ONO joined with the Office of Management and Budget’s (OMB’s) Office of
Information and Regulatory Affairs to establish baselines and measure Fed-
eral regulatory enforcement and compliance assistance activities as man-
dated by the Small Business Paperwork Relief Act of 2002.

ONO was introduced to more than 7.8 million small business owners
through radio, television, and print interviews.!

RegFair Board members participated in 95 outreach activities—including
media interviews, keynote speeches, and presentations to legislators and
others. Board members contacted trade associations and chambers of com-
merce representing more than 1.3 million small business owners about
their right to comment on unfair or excessive Federal regulatory enforce-
ment activities.

ONO hosted seven small business focus sessions around the country to gain
small business owners’ input, hear their needs, and take action through
Small Business Administration (SBA) channels.

More than 2,000 small business owners signed up for ONO eBlast messages
to receive announcements about SBA and ONO events and activities.

ONO continued to communicate regularly with more than 200 key deci-
sion-makers at Federal agencies, updating them on SBA and ONO activities.

ONO regularly provided updates to more than 75 small business associa-
tions.

ONO trained 36 Regional RegFair Board members in FY 2003 and also es-
tablished a Regional RegFair Board alumni list.

Federal agencies responding to small business comments in a timely man-
ner increased from 58 to 79 percent, and, as a result of ONO’s involve-
ment, several agencies made regulatory enforcement changes that help
small business owners.

1This number is extrapolated from data contained in the appendix, Selected Media and Marketing
Materials.



g Federal Agency
esponse to Small Business

Agencies are increasingly taking small business comments more seriously, par-
ticularly as the National Ombudsman continues to heighten follow-up efforts to
hold them accountable. Agencies were more responsive to small businesses in
FY 2003 and provided more compliance assistance training, guidance, and en-
couragement to small businesses. Agencies also increased their efforts to edu-
cate Federal employees, often incorporating Small Business Regulatory En-
forcement Fairness Act of 1996 (SBREFA) requirements into personnel training
curricula, thereby encouraging a “friendlier” and more cooperative atmo-
sphere with the businesses they regulate.

The Comment Process

The process for receiving small business comments has three goals: (1) simplic-
ity, (2) easy access to RegFair Boards and the National Ombudsman, and
(3) quality feedback from Federal agencies.

ONO has several methods for receiving comments from small businesses. Small
businesses can file comments through RegFair Board members, the ONO
website (www.sba.gov/ombudsman), e-mail (ombudsman@sba.gov), regular
mail, fax, and toll-free telephone (1-888-REG-FAIR or 1-888-734-3247). Com-
ments are also collected at hearings and roundtables. To reduce filing time, the
ONO comment form (see figure 1) can now be completed online, after which
users simply hit the send key without having to download the form—part of
ONO’s effort to simplify the comment process. Small businesses that fear retali-
ation may register their complaints confidentially.

Section I } 3
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All comments received are reviewed to ensure that they are within ONO’s juris-
diction (see sidebar next page). If jurisdiction exists, a letter is sent to the
commenter indicating that the comment has been forwarded to the appropri-
ate Federal agency. A letter is also sent when a particular comment (e.g., a
state regulatory concern) does not fall within ONO’s jurisdiction.

In FY 2003, ONO addressed 412 comments, many of these filed by trade asso-
ciations representing the concerns of 3 million small business owners. Of the



total submitted, 179 were “jurisdictional,” or were comments
directly related to Federal regulatory enforcement fairness is-
sues. The remaining comments were directed to other agen-
cies and departments within SBA, thereby fulfilling another
major ONO goal: “If we are unable to help you, we will try to
find you someone who can.” Figure 2 shows the breakdown of
comments filed.

Once a comment is reviewed and jurisdiction determined, the
small business is asked for substantiating documentation. This
information includes dates, locations of the business, and an

explanation of why the small business believes it was treated

unfairly. The completed packet is then forwarded to the appro-
priate Federal agency, with a letter from
ONO containing a list of seven ques- FIGURE 2
tions for the agency to answer (see

sidebar, below). Generally, ONO faxes
the paperwork to agencies and works

with a designated contact therein, which

115 comments
addressed by
federal agencies

helps to expedite the response. If the

commenter alleges retaliation or any
grossly unprofessional type of activity,
ONO will refer the comment to the In-

documentation, not
sent to agency

spector General within the particular
agency.

36 comments awaiting
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f a small entity can answer “yes”
I to these three questions, then
ONO has jurisdiction:

1. Areyou a small business owner,
small government entity (i.e., one
serving a population below
50,000), or small nonprofit
organization?

2. Is your comment about a Federal
government agency?

3. Have you been the subject of unfair
or excessive regulatory enforce-
ment action by a Federal agency?

BreakpowN oF CoMMENTS FILED

179 jurisdictional comments

233 non-jurisdictional
comments

28 comments
awaiting agency
response

List oF QuesTions Askep oF FEDERAL AGENCIES RECEIVING COMMENTS

» Why and how did you take the enforcement or compliance action?

» Did you notify the small business about the enforcement or compliance action? If so, did your agency provide

the business an opportunity to come into compliance?

» Did you review the action of the investigator, auditor, inspector, or individual to ensure compliance with your

agency’s policies and procedures?

» Were your agency’s regional and program offices responsive to the small business?

» Was the small business informed of its right to contact the Office of the National Ombudsman?

» Did your agency consider alternatives such as waiving penalties or reducing fines before seeking an enforce-

ment action against the small business?

» As aresult of the issues raised by this small business concern, has your agency implemented any changes to
address this situation in the future? If so, please describe the changes implemented.
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A KINDER, GENTLER IRS

The Internal Revenue Service (IRS), once feared by small
businesses envisioning fines and penalties from the “tax
man,” has today taken a more proactive and responsive
approach to the interests and concerns of small business.
The agency’s monthly Small Business Forums provide national
small business and industry associations with an avenue for
sharing feedback and concerns on behalf of their small
business members. Additionally, the IRS Taxpayer Advocate
Service and Taxpayer Education and Communication Offices
testify to the agency’s desire to help small businesses resolve
problems and understand what is required of them.

Moreover, on several occasions, the IRS waived or lowered
penalties it had levied against small businesses. For example,
in FY 2003, the IRS refunded $1,200 to Mid-American Hearing
Center in Mt. Vernon, Missouri, a fine levied after the small
business changed from accrual to cash accounting. Addition-
ally, the IRS reviewed and abated penalties against Suburban
Water Testing Labs in Temple, Pennsylvania, and also cor-
rected a systemic problem involving incorrect notices being
sent to a particular small-business taxpayer.

Rating the Agencies

By asking these questions, ONO can as-
sess the degree to which an agency con-
sidered the effects of its enforcement
action on small business and the kinds
of quality controls and follow-up activi-
ties that took place, such as conversa-
tions with field personnel about a par-
ticular case. Once an agency response
letter is received, ONO passes along a
copy to the small business. In some
cases, fines have been lowered or elimi-
nated and decisions changed in favor of
the small business (see sidebar). If an
agency foresees a delay in responding,
it is asked to send a detailed letter to
ONO stating the reason(s) why. For the
most part, ONO received quality re-
sponses in FY 2003.

ONO is required to rate Federal agencies on how they respond to the com-
ments of small businesses and entities. The rating process allows agencies to
work toward achieving the regulatory enforcement fairness objectives or crite-
ria on which they will be evaluated. In basic terms, ONO is looking at agencies

for their openness in providing information on regulatory requirements and

for their fairness in enforcing them. Timeliness and quality of response are im-

portant objectives. Another is the development or strengthening of non-retalia-
tion policies and attendance at hearings and

__________________________________________________________________|
A fair and common-sense approach to regulatory
enforcement helps save small businesses their valuable
resources, such as time, money, and jobs, thereby
improving the economy overall. ONO plays a critical part
in this process by evaluating how Federal agencies treat
small businesses during regulatory enforcement or

compliance actions.

»NatioNnAL OMBUDSMAN MICHAEL BARRERA,

Statement to House Subcommittee on Regulatory
Reform and Oversight, May 15, 2003

roundtables. Availability of regulatory enforcement
compliance assistance is also an important objective
and therefore an evaluative criterion, as is the provi-
sion of notice when citations are issued, including in-
forming agencies of their right to comment to the Na-
tional Ombudsman. Table 1 in this chapter presents an
evaluation and rating of agency responsiveness to the
FY 2003 rating criteria.
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Federal Agency Rating Criteria for 2003

ONO used the following six criteria to rate Federal agency responsiveness to
small business concerns in 2003.

1. Timeliness in responding to small entity comments.

>

>
>
>
>

Under 30 days.

Over 30 calendar days.
Over 60 calendar days.
Over 90 calendar days.

Over 120 calendar days.

2. Quality of response to small entity comments.

>

>

>

The agency addressed the questions posed in ONO’s letter to it forward-
ing the comment.

The agency response came from a high-level representative (i.e., some-
one from that agency’s SBREFA office or from the program office di-
rectly related to the comment).

The agency provided detailed information showing that it looked into
the facts of the specific comment and the actions of the agency person-
nel involved in the enforcement activity.

The agency responded to the specific comment made by the small entity.

3. Agency non-retaliation policy.

>
>

The agency has adopted a written non-retaliation policy.

The agency ensures that its employees are aware of its non-retaliation
policy.

The agency ensures that small entities are aware of its non-retaliation
policy.

Agency employees and small entities are aware of the consequences of
not adhering to the agency non-retaliation policy.

'Response time is calculated from the day the comment is forwarded to the agency until it is
received back by ONO. Although ONO may accept requests for additional time to respond, the clock
for rating purposes does not stop.

-
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4. The agency establishes a baseline and provides measurable regulatory en-
forcement compliance assistance, with increased assistance expressed as a

percentage over baseline.

>

>

>

The agency provides small entities with a compliance assistance tele-
phone number.

The agency provides a compliance assistance website.

The agency makes a compliance assistance employee available to
small entities.

The agency provides compliance assistance education.

5. The agency participates in RegFair hearings and meetings when issues re-
lated to its mission are presented in testimony.2

>
>
>
>

More than 90 percent of the time.
More than 80 percent of the time.
More than 70 percent of the time.

More than 60 percent of the time.

6. The agency provides written and verbal notice to small entities when each

citation or notice of regulatory violation is issued.

>

>

The agency provides written notification of SBREFA rights to small busi-
ness concerns.

The agency informs small business concerns about their right to com-
ment on the enforcement/compliance process to the National
Ombudsman’s Office.

The agency verbally informs small entities of their right to comment on
the enforcement/compliance process to the National Ombudsman’s Office.

The agency provides in writing the National Ombudsman’s Internet ad-
dress, www.sba.gov/ombudsman, to small entities.

The following rating criterion will be added in FY 2004:

7. The agency complies with reporting requirements of the Paperwork Relief
Act of 2002, P.C. 107-198 (H.R. 327), paragraphs 1, 2, 3, and 4, and presents
a copy of these reports to ONO on or before the due date.

2If no issues related to the agency’s mission are presented during the fiscal year, this criterion will be
rated as not applicable.
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» The number of enforcement actions in which a civil penalty is assessed.

» The number of enforcement actions in which a civil penalty is assessed
against a small entity.

» The number of enforcement actions in which the civil penalty is re-
duced or waived.

» The total monetary amount of reductions or waivers against srall enti-
ties.

Examining Federal Agency Response

ONO rated nearly 50 Federal reguletory aciencies and their divisions in resolv-
ing complaints about excessive enforcement of Federal regulations, helping en-
sure fair application of Federal enforcement and cornpliance actions so as not.
to overburden small business owners. As such, ONO’s evaluation of Federal
agency response is really more an evaluation of the quality of the reletionship
between Federal agencies and small business, with the

rating somewhat like a “customer catisfaction” rating

| think that government agencies are really trying to march

for the different agencies. to the President’s beat and become more business

friendly.
In FY 2003, ONO drew on agencies' experience and ex-

pertise and, with them, tried to devise the hest ap-

proach to channeling and resolving issues and prob-

lems. Following its own guidance favoring flexibility, ONO has chosen to work
individually with agencies, the National Ornbudsman having met personally
with a host of high-level agency officials in FY 2003 to enlist Federal executive
leadership in addressing small business comments. The relationship between
Federal agencies and small businesses is improving, though more work still
needs to be done to achieve mutual objectives aimed at small business success.

Agencies responded more quickly and comprehensively in FY 2003 to the com-
ments and inquiries of small business. This should improve as more agencies
begin to adopt a more small-business-friendly approach, both in Washington,
D.C., and in the field.

Agency Comments Regarding Ratings

After ONO completed an initial draft report, it was sent to the agencies and
RegFair members for comment. Several agencies responded, and adjustments
were made. The following agency comments did not, in ONO’s determination,
justify a rating change.

»ReGFAR BoarRD MEMBER,
FY 2003 RegFair Board Meeting
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TaBLE 1
RaATING oF AGeNcIES AccorpING TO FY 2003 CRITERIA

Time-  Quality of

Agency liness  Response
Agriculture B- A
Agricultural Marketing Service B A
Animal Plant Health Inspection Svc n/a n/a
Food Safety Inspection Service D+ A
Rural Development A A
Commerce © A
Commodity Futures Trading Commission B+ A
Consumer Product Safety Commission n/a n/a
Defense B+ A
Army B+ A
Air Force n/a n/a
Energy c A
Environmental Protection Agency C A
Equal Employment Opportunity Commission  n/a n/a
Federal Communications Commission n/a A
Federal Deposit Insurance Corporation n/a n/a
Federal Reserve System A A
Federal Trade Commission A A
General Services Administration D A
Health and Human Services D A
Ctrs for Medicare & Medicaid Services F A
Food and Drug Administration © A
Homeland Security B A
Coast Guard © A
Customs Service A A

Non-
Retali-
ation

©
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A
n/a
n/a
n/a
n/a

>
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Informs
Small
Business

C+

> > > > > > > > > > > > > > TTmmo0>> 0> 00
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(continued)

1. The Centers for Medicare and Medicaid Services (CMS) questioned its “C”
rating for compliance assistance, noting that all providers have easy access

to their servicing contractors, and that the agency’s provider education pro-
gram is “detailed and sophisticated.” In addition, CMS has an Open Door
Forum program that continues to draw much interest and participation, as

well as a number of listserv services to keep providers informed. CMS

therefore requests that its rating be raised or further justified.

2. The Coast Guard commented that it lacks a formal non-retaliation policy be-

cause it anticipated participating in the Department of Transportation’s

policy in FY 2003, an expectation unmet due to the agency’s transfer to the

Department of Homeland Security. The Coast Guard expects to prepare a



TaBLE 1

RATING OF AGENCIES AcCcoRDING TO FY 2003 CRITERIA (CONTINUED)

Agency

Housing and Urban Development

Interior

Internal Revenue Service

Justice

Labor
Employment Training Administration
Occupational Safety & Health Admin.
Mine Safety & Health Administration
Wage and Hour Division

National Aeronautics & Space Administration

National Credit Union Administration

National Labor Relations Board

Nuclear Regulatory Commission

National Science Foundation

Pension Benefit Guaranty Corporation

Securities and Exchange Commission

Small Business Administration

State

Transportation
Bureau of Transportation Statistics
Federal Aviation Administration
Federal Motor Carrier Safety Admin.

National Highway Traffic Safety Admin.

Research and Special Programs
Veterans Affairs
n/a = not applicable

Time-
liness

B
n/a
©
n/a
©
B-
D+
B
©
n/a
n/a

n/a

n/a
n/a

Quality of
Response

A
n/a

> > > > > > > > >

Non-

Retali-

ation
D
A

> > >

N

n/a

> > > > >

O > > > > > > O > >
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specific policy during FY 2004, and adds that the low rating overlooks the
unusual factors that have affected past communication with ONO, and
sends a misleading signal to Congress and the public “at the very moment
that our two offices are building a new relationship, making rapid progress

on non-retaliation, and setting the stage for the future.”

3. The IRS objects to the strict timeliness rating criteria, because it would like
its National Taxpayer Advocate (NTA) to be able to review each case and de-
termine how to resolve problems on an individual basis. The IRS comments:
“The NTA is committed to a total review of taxpayer concerns rather than
trying to give an immediate response that may not include detailed infor-
mation.” The IRS further contends that it regularly sends interim reports on

11

RegFair  Informs No. of
Compliance Partici- Small Annual Comments
Assistance pation  Business Rating  Received

A n/a A B+ 8
B B F B-
A A A A- 23
B n/a n/a A-
A A B B+
n/a n/a C B 1
A A Ci B+ 6
A A B A 4
A A B A 6
C n/a n/a B
A n/a © B+
A n/a A A 2
B n/a © B-
D n/a @ C+ 1
A n/a © B
A n/a A A
A A A A- 5
© n/a A B- 1
A n/a A A-
B n/a © B 1
B n/a C B- 3
B n/a © B 2
B n/a © B+ 1
B n/a © B 3
D n/a @ C+ 2
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questions. They don’t like the answer “no.” But what

I’ve found is that they really don’t like the constant “I’ll

SBA NaTIONAL OMBUDSMAN’S
2003 ReporT T0 CONGRESS

the status of each case to the SBA, and believes this to be responsive and
timely both to the SBA and the taxpayer.

Timeliness of Response—Criterion 1

Small businesses are looking for a reasonable response in as short a time as
possible; they are unable to afford to have their concerns languish in a bureau-
cratic holding area. Small businesses need an answer, which ONO strives to get
them so they can move forward. Timeliness of response is therefore a key
evaluative factor, and improving the turnaround time to a small business com-
ment or concern remains a top priority. ONO urges
Federal agencies to respond within 30 days from the
time they receive a comment and the substantiating
documentation from a small business. Generally, a re-

Small businesses love the answer “yes” to their

get back to you” responses. What we’re trying to do at sponse should take no more than 60 days.

the ONO is to at least get them an answer.

In FY 2003, response times varied widely (see figure 3),

>NarionAL OMBUDSMAN MICHAEL BARRERA, with more than one-third of comments receiving re-
Response to testimony at the Nashville RegFair

Roundtable, May 1, 2003 sponses within 60 days. Still, some agencies took longer

than expected to respond to small business comments,
and ONO will continue to prod agencies to acknowledge business concerns and
to take action in a timely manner, regardless of the answer. Some Federal
agencies are focusing on timeliness. For example—

» A Consumer Product Safety Commission (CPSC) program provides firms
with a single point of contact, which helps to expedite a clearly understand-
able response from technical staff. According to 2002 data, CPSC responded
and offered guidance to 286 small businesses within three business days 99
percent of the time.

» It is the policy of the U.S. Department of Agriculture’s (USDA'S) Grain Inspec-
tion, Packers and Stockyards Administration to respond to public comments
received on the hotline within seven days of receipt. Most informal com-
ments (i.e., those received verbally or via e-mail) get a response within 24
hours. In some cases, the initial response provides an estimate for a more
complete response to follow.

Quality of Response—Criterion 2

Most Federal agencies worked in FY 2003 to make small business compliance a
friendlier process that yields a high-quality response. For example, the U.S. De-
partment of Justice’s (DOJ’s) Bureau of Alcohol, Tobacco, Firearms, and Explo-
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Ficure 3
Response oF FEDERAL AGENCIES TO COMMENTS—AVERAGE NUMBER OF DAYsS

Commodity Futures Trading Commission
Consumer Product Safety Commission
Justice

State

Homeland Security/Coast Guard
Homeland Security/Customs Service
Commerce

DOD/Army

DOD/Air Force

Energy

Interior

DOL/Employment Training Admin.
DOL/Occupational Safety & Health Admin.
DOL/Mine Safety & Health Admin.
DOL/Wage and Hour

DOT/Bureau of Transportation Statistics

DOT/Federal Aviation Administration
DOT/Research and Special Programs
DOT/National Highway Traffic Safety Admin.
DOT/Federal Motor Carrier Safety Admin.
Environmental Protection Agency

Federal Communications Commission
Federal Reserve System

Federal Deposit Insurance Corporation
Federal Trade Commission

General Services Administration

HHS/Ctrs for Medicare & Medicaid Services
HHS/Food and Drug Administration :
Housing and Urban Development 42.6

Internal Revenue Service i 173.6
T

T T T
0 50 100 150 200
Average number of days comments were with agency

sives (ATF) and Drug Enforcement Administration (DEA) appointed SBREFA rep-
resentatives to address any small business comments forwarded by ONO. Each
comment receives an in-depth investigation and a detailed response. And the
Environmental Protection Agency (EPA) rewrote one of its form letters in plain
English, in response to a small business commenter, thereby helping hundreds
of other small business owners in the same industry.

By promoting a more customer service—oriented environment, as required by
the President’s Small Business Agenda, ONO encourages agencies to resist a
“one-size-fits-all” approach with small businesses and to exercise flexibility with
rules and regulations because of the unequal effect they might have. It is note-
worthy that all agencies rated in the Quality of Response category received an
“A’ in FY 2003.

Agency Non-Retaliation Policies—Criterion 3

Fear of retaliation continues to be a major concern expressed by small busi-
nesses, and ONO believes adoption of non-retaliation policies designed to pre-
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NonN-REeTaLIATION—MAKING IT OBVIOUS

vent acts that punish a small business for complaining about an agency action
should be a Federal agency priority. That is why ONO continues to press agen-
cies for formal written policies that come from the top down and are widely
communicated to employees. Agencies are listening. In FY 2003, eight agencies

joined the growing list of those with
written policies, a great achievement
(double the annual goal of four) and a

Customs and Border Protection gives the following statement welcome trend? (see table 2, next page).
to all employees in the form of an Information Notice and

video, and also puts the statement on the agency’s internal
Intranet as well as on its Internet site under the SBREFA

section:

Other agencies are stepping up efforts
to enact or reinforce their non-retalia-
tion policies through internal bulletins,

Your Rights to Enforcement Fairness. Our objective is to i d h
ensure a fair regulatory enforcement environment. If you e-mail, and even pay statements—what-
feel you have been treated unfairly or unprofessionally, you ever it takes to get the word out to em-

may contact the Office of Trade Relations at 202-927-
1440. You also have a right to contact the Small Business

ployees. Customs provides a good ex-

Administration’s National Ombudsman at 1-888-REGFAIR, ample in this regard in that it describes
or www.sha.gov/ombudsman to file a confidential com- its non-tolerance of retaliation in vari-

ment regarding the fairness of this enforcement action.
This agency strictly forbids retaliatory acts by its employ-

ous formats for both internal and exter-

ees. As such, you should feel confident you will not be nal audiences (see sidebar). Examples of

penalized for expressing your concerns.

other written non-retaliation policies
used by Federal agencies are described
below.

» The Equal Employment Opportunity Commission (EEOC) developed a letter

to accompany each charge filed against a small business, advising small
employers that any inquiry or request they make for assistance will not ad-
versely affect investigation of the charge filed.

The National Credit Union Administration (NCUA) has created an Interpre-
tive Ruling and Policy Statement that requires it to ensure safeguards for
protecting appellants from retaliation by agency examiners. The statement
reads:

Alleged acts of retaliation should be reported to NCUAs Inspector General, who is autho-
rized by Congress, under the Inspector General Act, to receive and investigate complaints
and other information regarding abuse in agency programs and operations. Any retaliation
by NCUA staff against a credit union making any type of appeal will subject the employee
to appropriate disciplinary or remedial action by the appropriate supervisor. Such disciplin-
ary or remedial action may include oral or written warning or admonishment, reprimand,
suspension or separation from employment, change in assigned duties, or disqualification

30ONO Execution Scorecard for FY 2003.
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TABLE 2
AceENCIES ADOPTING WRITTEN NoN-RETALIATION PoLiciEs

Agencies Adopting Written Non-Retaliation Policies in...

FY 02 FY 03 FY 04
Agriculture APHIS (sub-agency of Coast Guard
Agriculture)
Consumer Product Safety Commodity Futures Trading Commerce
Commission Commission
Customs
Federal Trade Commission Housing and Urban Develop-
ment
Equal Employment Opportunity  National Aeronautics and National Science Foundation
Commission Space Administration
Federal Communications Occupational Safety and
Commission Health Administration
Federal Deposit Insurance Small Business Administration
Corporation
Food and Drug Administration = State Department
Interior Veterans Affairs
Internal Revenue Service
Labor

National Credit Union
Administration

Pension Benefit Guaranty

Securities and Exchange
Commission

Transportation

from a particular assignment, including prohibition from participating in any examination

of the credit union that was the subject of the retaliation.

This statement is referenced on the cover page of every examination re-
port given to a credit union as part of instructions for what to do if the
credit union disagrees with the report. These documents are readily acces-

sible to all credit unions and to all NCUA employees on the NCUA website at

www.ncua.gov/ref/IRPS/IRPS.html, and are a regular part of the extensive
training program for credit union examiners.

The Pension Benefit Guaranty Corporation (PBGC) has a Problem Resolution

Officer available to receive and respond to retaliation allegations by small
business entities, as well as any other concerns about PBGC matters raised
by pension practitioners and other business representatives.

Agency employees and small banks are both aware of the consequences of
not adhering to the Federal Deposit Insurance Corporation’s (FDIC’S) non-re-
taliation policy. Employees are counseled that retaliation in any form will

15
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Federal agencies cannot rely merely on posting a new

brochure in order to educate small businesses about
regulations. Federal agencies must provide assistance

»NaTioNAL OmBUDSMAN MICHAEL BARRERA,

not be tolerated and, if documented, will be appropriately punished. After
each examination, banks receive an electronic survey through which they
can confidentially submit comments about recent examinations. They also
receive the FDIC Ombudsman’s toll-free number.

The U.S. Department of the Interior’s (DOI’s) Minerals Management Service
(MMS) includes the following paragraph in the preambles of all regulations,
in civil penalty letters, and on Incident Noncompliance forms used by off-
shore inspectors:

Your comments are important. The Small Business and Agriculture Regulatory Enforce-

ment Ombudsman and 10 regional fairness boards were established to receive comments
from small businesses about Federal agency enforcement actions. The Ombudsman will
annually evaluate the enforcement activities and rate each agency’s responsiveness to

small business. If you wish to comment on the action of MMS, call 1-888-REG-FAIR (1-888-
734-3247). You may comment to the Small Business Administration without fear of retalia-

tion. Disciplinary action for retaliation by an MMS employee may include suspension or ter-
mination from employment with the Department of the Interior.

DOI’s Office of Surface Mining (OSM) has adopted a written non-retaliation
policy and informed all employees of it by e-mail, as well as the conse-
guences of non-compliance. OSM has also revised its training course on en-
forcement procedures to include instruction on SBREFA requirements and
has posted the non-retaliation policy on the OSM website. OSM has likewise
informed small businesses of the non-retaliation policy and the conse-
guences to agency employees of not adhering to it.

Agency Regulatory Enforcement Compliance Assistance—Criterion 4

In rating Federal agencies, ONO also looks at what types of regulatory enforce-
ment compliance options are made available to small businesses and whether
agencies have complied with SBREFA requirements to provide compliance as-
sistance education. Also, ONO encourages flexible policies that allow small busi-
nesses to make a good faith effort to comply with rules and regulations, and re-

wards compliance assistance efforts that enlarge
understanding and are not just a mechanical exercise
to fulfill a requirement. For FY 2003, agencies were

regulation in the Federal Register and developing a

also asked to provide a baseline and indicate an in-
crease in compliance assistance over baseline.

that is accessible, easy to read, and easy to understand.

In FY 2003, more Federal agencies increased practical
compliance assistance efforts, making their resources

Statement to House Subcommittee on Regulatory . : .
Reform and Oversight, May 15, 2003 more available and lending hands-on assistance to



small businesses. For example, the De-
partment of Labor (DOL) and the IRS
consistently attended all ONO hearings
and roundtables, not only to hear small
business concerns but to educate small
businesses about available compliance
assistance. The Occupational Safety and
Health Administration’s (OSHAs) Consul-
tation Program used state occupational
safety and health professionals to offer
free services to small business employ-
ers requesting help for their workplaces
(see sidebar). ONO encourages more of
these efforts, particularly those using
less formal means to provide small enti-
ties with compliance guidance. In this
vein, EPA held a small business summit
with state administrators, small busi-
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OSHA'’s ON-SitTE CoNSULTATION PROGRAM

Nine years ago, Laser Technologies, Inc., an lllinois company
specializing in lasers used for precision metal cutting, was
losing 60-70 workdays a year to workplace injuries. The
company called the state OSHA On-Site Consultation Program
for help. A consultant met with managers and conducted a full
audit of the facility, identifying problems and suggesting
solutions. Nine years later—having implemented many of the
solutions—Laser Tech has grown fourfold, decreased lost
workdays from 70 a year to 0, and dramatically reduced staff
turnover. The company’s safety program manager called the
OSHA Consultation Program “a wonderful program with a lot
to offer any small business.”

Similarly, the Colorado On-Site Consultation Program helped a
small company specializing in custom windows and doors
reduce an extremely high injury and illness rate—from 51.1
per 100 employees to 1.69 per 100 employees—in just three
years. OSHA consultants made over 27,000 visits to small
businesses in FY 2003.

nesses, and officials, at which then-EPA Administrator Christine Todd Whitman
said, “When we reach enforcement time, we’ve failed in our job.”

Several agencies provided business education and compliance assistance in FY
2003 through various means, including brochures, fact sheets, compliance
guides, CD-ROMs, seminars, workshops, speeches, letters, e-mail, and telephone
calls. Many offered extensive information on agency websites for small busi-
nesses seeking to comply with Federal regulations. CPSC’s website, for example,
contains a page just for small business information (www.cpsc.gov/businfo/
smbus.html), providing users with “one-stop shopping” for plain language tech-
nical assistance and linking them to the CPSC Ombudsman and to the agency’s
non-retaliation policy. Specific examples of other helpful measures being taken

by agencies to provide compliance assistance to small businesses follow:

» EPA's Compliance Assistance Centers, part of its Smart Enforcement Pro-
gram, offer an innovative means of providing in-depth information for spe-

cific sectors—mainly small and mid-sized businesses—to help them under-
stand Federal and state environmental requirements and to save them
money through pollution prevention techniques. In FY 2003, 869,000 enti-
ties used the centers—more than double from just three years before—a

trend expected to continue.
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The Federal Trade Commission (FTC) established a special telephone hotline
and e-mail address to answer the thousands of questions businesses had
concerning the National Do Not Call Registry. Most inquires received a re-
sponse within 48—72 hours. FTC also redesigned many of its “microsites”
dedicated to specific issues that particularly affect small businesses, such as
Internet sales, unsolicited commercial e-mail, and information security.

To help importers avoid penalties for failing to comply with import laws and
regulations and to heighten their level of knowledge, Customs and Border
Patrol developed a Reasonable Care Checklist that provides importers and
their agents, including small businesses, with helpful guidance in meeting
legal requirements.

EEOC continued to increase the number of no-cost and fee-based outreach,
education, and technical assistance activities targeted to the small business
community, conducting a total of 450 events to reach 15,100 small business
representatives and their employees. Another 850 small business represen-
tatives attended EEOC’s Technical Assistance and Training Seminars, which
included presentations to employers by DOJ’s Office of Special Counsel for
Immigration Related Unfair Employment Practices of the Civil Rights Divi-
sion to help guard against unlawful discrimination violations by businesses.

Whenever a new regulation goes into effect or CPSC receives feedback in-
dicating confusion or lack of awareness about specific regulations, staff rou-
tinely send written guidance to all the affected firms, often conducting
seminars to explain requirements. CPSC also developed brief guides—avail-
able in plain language summaries—of the 25 most compliance assistance—
heavy CPSC regulations.

NCUAs compliance assistance baseline is 100 percent coverage of all credit
unions, large and small. Credit union examiners personally visit all Federal
and Federally insured credit unions to conduct credit union exams at least
every 18 months. Training and briefings also occur regularly at conferences
and meetings sponsored by NCUA and by credit union associations and
leagues. Further, NCUA established the Office of Credit Union Development
at its headquarters to develop programs to assist small credit unions and to
promote credit union development in underserved lower income commu-
nities.

The Agricultural Marketing Service (AMS)—a sub-agency of USDA—provides
small businesses with compliance assistance and other information through
its various program websites, including information on regulations and cus-
tomer service standards, contacts for regulatory assistance, and enforce-
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ment compliance assistance by Internet, personal e-mail, or telephone.
Rulemaking actions, as well as hearing transcripts and Federal Register links
are also provided. The website of AMS’s Science and Technology Programs
Pesticide Records Branch (PRB) pro-

vides clients with an array of op- WEeBsITE More CUSTOMER FRIENDLY TO

tions (see sidebar). SMALL BUSINESSES

Fourteen universities across the USDA’s Agricultural Marketing Service, Science and Technology
country conducted 52 hazard analy- Programs Pesticide Records Branch, has a useful website that
provides compliance assistance information about Federal
o pesticide recordkeeping regulations, plus a variety of contact
and food training classes for USDA's options including an e-mail address that goes directly to PRB
Food Safety and Inspection Service for?rﬁsponse.rllnfolrmation ig posted on t(;]e WIeZSite in |
English, Spanish, Filipino, and Laotian, and includes actua
(FSIS), 13 more than last year. FSIS printable, easy-to-follow examples of recordkeeping forms.
offset the costs of these classes for PRB has also launched a new interactive CD providing com-
small and very small plant owner/ plete information on the regulation and how to keep restricted-
use pesticide records per requirements.

sis and critical control point (HACCP)

operators, basing course materials

on the needs of these particular cus-

tomers. Additionally, many of the technical guidance materials and HACCP
documents were translated into Spanish to increase the dissemination of
information to Spanish-speaking small and very small plant operators.

DOJ provides a toll-free Americans with Disabilities Act (ADA) Information
Line that operates 24 hours a day to aid small business owners and others
in understanding ADA requirements. During business hours, callers can con-
sult with staff for help in applying ADA requirements to their specific situa-
tions. DOJ employees research issues with staff architects, attorneys, or
other specialists, and refer callers to pertinent agencies or organizations. In
FY 2003, this Information Line received 120,000 calls. DOJ's ADA homepage
also houses a large store of information and lets users locate copies of DOJ
letters responding to specific ADA-related questions. In FY 2003, this website
received more than 1 million visitors.

DOI’'s Minerals Management Service has on its website extensive compli-
ance guidance about regulations, Notices to Lessees, and Dear Payor let-
ters. The website also includes detailed handbooks on reporting and paying
royalties, along with guidance on what offshore inspectors look for in their
inspections. MMS also offers reporter training courses at locations around
the country to accommodate companies leasing on Federal or Indian lands.
MMS assigns employees to work with each company and holds workshops
to explain its more complex regulations.
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» DOI’s Office of Surface Mining routinely offers compliance assistance to
mine operators, as well as pre-application visits to potential coal-mining
sites to assist applicant operators in complying with regulatory require-
ments. OSM also allows an applicant to request an on-site compliance con-
ference to determine if a proposed practice or condition will comply with
regulations. OSM compliance staff contact all new companies to offer infor-
mation on recordkeeping and reporting. When OSM finds noncompliance,
it offers the operator information on how to avoid similar problems in the
future.

» For its compliance assistance baseline, National Aeronautics and Space Ad-
ministration (NASA) uses the increase in dollars awarded to small businesses
over time. Over the last 10 years, NASA had a 50 percent increase in small
business involvement, a 200 percent increase in minority companies, and a
300 percent increase in women-owned businesses. Over the past 10 years,
NASA increased dollar awards to minorities and women from 6 to 19 per-
cent of total contract value. During the same period, small business awards
have increased from 22 to 30 percent.

» DOLs FirstStep Employment Law Advisor (www.dol.gov/elaws)—an online
interactive tool—helps employers determine which DOL employment laws
apply to their businesses and provides easy-to-access information about
how to comply with each law’s requirements. Further, DOLs newly revised
Employment Law Guide, available in print and online versions in English
and Spanish, provides plain-language information on DOL-administered
laws and their relation to state, local, and other Federal laws. More than
3,000 copies have gone out free to the public.

Agency Participation in RegFair Hearings—Criterion 5

To facilitate on-site resolution of issues at RegFair hearings, ONO directed SBA
field offices to determine the issues to be presented by small businesses. ONO
then communicated the issues to the affected Federal agencies in advance of
scheduled hearings and roundtables, thereby allowing agencies to prepare.
ONO also posted this information on its website. The purpose is to invoke
change and improve the regulatory environment by encouraging Federal
agency attendance, which is noted and rated. With advance notice, agencies
are able to send the most appropriate representative(s) to respond to particular
concerns and foster a spirit of collaboration with the small business. This ap-
proach worked well in FY 2003, and ONO plans to do even more advanced
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planning and notification to ensure continued good attendance at its RegFair
hearings and roundtables.

In FY 2003, more than 25 agencies and sub-agencies attended ONO RegFair
meetings (see table 3 for breakdown).

TABLE 3
BreakpowN oF Acency ATTENDANCE AT ONO ReGFAIR HEARINGS AND RounpTasLEs, 2003
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Agency Notice to Businesses of Violations and Right to Comment—
Criterion 6

A continuing challenge faced by ONO is informing small business concerns
about their right to file a comment. To emphasize the importance of improving
this needed information exchange, ONO began rating agencies on the extent
to which they informed small businesses of alleged violations and of their right
to file comments. Agencies are expected to go beyond simply publishing a toll-free
number or expecting small businesses to wade through the Federal Register to
get needed information. Rather, they must be accountable for their enforce-
ment actions and cognizant of the need for small businesses to have compli-
ance information up front. Increasingly aware of this requirement, Federal
agencies in FY 2003 regularly integrated information about regulatory enforce-
ment fairness as part of their interactions with small businesses. For example—

» FTC policy instructs staff to give small businesses involved in enforcement ac-
tions written notice of the right to comment to the Ombudsman without fear
of reprisal. ONO’s website is included in the notice. A similar notice is included
in most of FTC’s compliance assistance and business education materials.

» OSHA has made it a part of its compliance officers’ duties when inspecting
a worksite to inform employers of their rights under SBREFA and that ONO
RegFair Boards exist to hear their concerns about enforcement matters.
OSHAs small business Web pages also include a link to information about
the SBREFA process and associated rights for small businesses, including the
right to comment at RegFair hearings.

» EEOC has developed a handout to accompany every charge filed against a
small business. The handout advises businesses about SBREFA and the right
to comment on Federal agency enforcement actions to the National Om-
budsman. Customs and Border Protection similarly informs small busi-
nesses as part of its violations notice.

» CPSC’s Executive Director and Ombudsman regularly advises all small busi-
nesses that contact his office with a complaint or concern of their SBREFA
rights and their right to comment to ONO, providing them with the website
for doing so.

Responding to Federal Mandates: Small Business Paperwork Relief
Act—New Criterion 7

Agency response, as mandated by the Small Business Paperwork Relief Act of
2002 (SBPRA), includes engaging in efforts to further reduce paperwork re-
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quirements for businesses with fewer than 25 employ-
ees and to establish a point person or contact within
the agency for finding out about a regulation. These ef-
forts should help alleviate the approximately 8.2 billion
hours and $320 billion annually that it costs businesses
and citizens to collect and submit data to the Federal
Government.* A 2000 report done for the SBAs Office of Advocacy found that
Americans spent $843 billion, or 8 percent of the U.S. gross domestic product,
to comply with Federal regulations. Had every household received a bill for an
equal share, each would have owed $8,164—above and beyond the $19,613
share each already contributes directly or indirectly to Federal revenues.®

The SBA, including the Office of Advocacy and the National
Ombudsman, with the assistance of OMB, is breaking

down more barriers to small business productivity.

»SBA ADMINISTRATOR HECTOR BARRETO

ONO is working with OMB and its Office of Information and Regulatory Affairs
to help agencies comply with SBPRA, collecting from agencies a list of their
compliance assistance activities and a general summary of their compliance
assistance programs for publishing in the Federal Register and on the Internet.®
According to the act, by December 31, 2003, each agency must report to the
House Small Business Committee, the House Committee on Government Re-
form, the Senate Committee on Small Business and Entrepreneurship, the
Senate Committee on Governmental Affairs, and the National Ombudsman
the following, with a final report to be submitted no later than December 31,
2004:

» Number of enforcement actions in which a civil penalty is assessed.

» Number of enforcement actions in which a civil penalty is assessed
against small entities.

» Number of enforcement actions in which the civil penalty is reduced or
waived.’

» Total monetary amount of the reductions.

4Estimate from OMB, as stated in 7-1-03 SBA News Release, No. 03-45.

SW. Mark Crain and Thomas D. Hopkins, The Impact of Regulatory Costs on Small Firms (RFP No.
SBAHQ-00-R-0027) (Washington, DC: SBA, Office of Advocacy, 2000).

This information is available on ONO’s website at www.sba.gov/ombudsman/compliance/
complianceassist.html and on OMB’s website at www.whitehouse.gov/omb/fedreg/
.062703_compliance_assistance.pdf. The final report of the SBPRA Task Force on ways to reduce
the paperwork burden can be found at www.whitehouse.gov/omb/inforeg/sbpr2003.pdf.

‘Under SBREFA §223, agencies are expected to have a policy or program to provide for the
reduction and, under appropriate circumstances, the waiver of civil penalties for violations of a
statutory or regulatory requirement by a small entity. Agencies may also consider ability to pay in
determining penalty assessments on small entities.
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As mentioned, beginning in 2004, agencies will be rated on the extent to which
they comply with the above requirements.

Agencies are also expected to establish a task force to study the feasibility of
streamlining requirements and enabling electronic collection and dissemina-

tion of information. Agency Rule Reviews conducted under the Regulatory

Flexibility Act prompt agencies to consider whether particular rules or industry

guidance is still needed and whether changes should be made to simplify, re-
duce, or adjust requirements. In this vein, the following agencies have engaged
in streamlining efforts:

>

FTC has reviewed nearly all its rules and industry guides and has repealed
over half of those that were in effect in 1992. It has also streamlined and
simplified disclosure requirements, provided more flexible compliance op-
tions, and revised rules to promote international harmonization and facili-
tate trade—regulatory improvements that can be of particular importance
to small businesses.

Aware of the burden on industry with regard to required reporting informa-
tion, DEA is developing e-commerce initiatives that provide options for
businesses to submit and/or maintain information electronically, such as
through its Automation of Reports and Consolidated Orders System (ARCOS)
project implemented in January 2003. ARCOS is being tested with two busi-
nesses to provide for the electronic filing of ARCOS information.

In July 2003, ATF implemented an eForm process that furnishes a stream-
lined, expedient, secure, and paperless means to file importation permit ap-
plications. The system was designed specifically for small businesses that
are licensed, registered importers and file more than one permit a year.
ATF’s website gives detailed information and instructions for using the e-fil-
ing process.

To reform and streamline its permits process, in FY 2003, the Fish and Wild-
life Service developed and launched a “one-stop shopping” Internet-based
permits portal. The site provides easy-to-use information on permits, rang-
ing from application forms to an alphabetical listing by topic of commonly
asked permit questions to a step-by-step guide on how to obtain a permit.
The portal ensures more effective customer service and increased linkages
to species conservation topics.

As part of its efforts to mitigate the strain of its paperwork requirements on
small businesses, the IRS gave family daycare providers the option of using
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a standardized rate to claim meal deductions for children in their care, as
opposed to keeping detailed records and food receipts. The standardized
rate will save child care providers 10 million hours of recordkeeping burden
annually. The IRS also expanded application of the standard mileage rate
from one vehicle to up to four vehicles when used for business purposes.
The change makes an additional 800,000 businesses eligible, for a savings
of 8-10 million hours annually in recordkeeping burden.

The Regulatory Flexibility Act also requires agencies to prepare an analysis of
the impact of new regulations on small businesses before they are put into
place. Some agencies, such as OSHA, provide links to websites like
www.regulations.gov, with an explanation of how to submit comments on the
rulemaking process to any Federal Government entity. The Coast Guard’s issu-
ance of new rules in 2003 provided a positive example of empathizing with
small businesses about the impact of new rules. Specifically, the agency issued
six sets of maritime security rules designed to protect vital commercial assets.
In issuing these rules, regulators also realized the extraordinary associated
compliance costs for businesses—$7.3 billion over 10 years. To help mitigate
this effect, the Coast Guard, over an 18-month period, held multiple full-day
public meetings and workshops around the country and responded to hundreds
of comments from businesses about the impact of the new rules. Final rules
were issued with concise compliance guidelines addressing small business
needs.

Special Initiatives and Best Practices of
Federal Regulatory Agencies

By engaging Federal agencies in fully considering the impact and implications
of regulatory enforcement actions, ONO helps foster an overall environment of
success for small businesses. The following initiatives illustrate best practices by
Federal agencies in addressing their SBREFA responsibilities and in changing
their approaches to working with small businesses. These initiatives represent
some of the positive changes occurring in the Federal regulatory environment.

» FTC provides compliance assistance by considering the particular circum-
stances of a case—for example, issuing a small business leniency policy de-
scribing factors that may result in reduced or waived penalties. Also, in FY
2003, FTC approved a special “second chance” policy for certain minor and
inadvertent violations of textile and wool labeling rules, which can apply to
small businesses.

25
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USDA's Food Safety Inspection Service estimates a more than 50 percent in-
crease in compliance assistance efforts over last year—attributable to the
hiring of additional consumer safety officers (CSOs), whose duties include
assisting small plants with technical advice on improving their HACCP sys-
tems and expanding outreach to small and very small plants. In FY 2003,
FSIS hired 64 CSOs and converted 26 compliance officers to the CSO job se-
ries, giving the agency 188 CSOs, nearly twice the 98 it had in FY 2002.

The National Oceanic and Atmospheric Administration’s (NOAA's) Office of
General Counsel and the National Marine Fisheries Office for Law Enforce-
ment worked together to implement a nationwide program to promote
regulatory compliance. The NOAA Community Oriented Policing and Prob-
lem Solving Program achieves higher levels of voluntary compliance with
regulations through increasing constructive communication, honing com-
munity problem-solving skills, and educating the regulated community. An-
other successful program is the Fix-It-Notice program, wherein businesses
incurring a minor first-time violation receive a chance to fix it before re-
ceiving a penalty. Other approaches include regular town hall meetings to
listen to the regulated industries’ concerns and answer questions about
regulatory requirements.

DOJ's ADA Mediation Program—carried out through a partnership between
the Federal Government and the private sector—successfully resolved 188

ADA complaints with businesses in FY 2003. More than 410 professional me-
diators are available nationwide to mediate ADA cases.

In FY 2003, the Fish and Wildlife Service enhanced compliance assistance
to the wildlife/fexport community—dominated by small businesses—Dby in-
troducing an Internet-based filing system for declaring wildlife imports and
exports. Service staff worked closely with the National Customs Brokers As-
sociation on developing this project and pilot testing the new eDecs system
with small businesses at selected ports. The new eDecs filing option has re-
ceived widespread use nationwide. It speeds the declaration and clearance
process, reduces paperwork, and improves communication between Ser-
vice inspection staff and import/export businesses. It also facilitates legiti-
mate wildlife trade.

The IRS launched a Small Business Tax Workshop program in 2003 that pro-
vides partner organizations with IRS course materials as a value-added ser-
vice for clients. The courses are available either in a traditional classroom
format or as on- and off-line self-directed learning options. The online inter-
active Small Business Tax Workshop includes all the materials used in the



SecTion |l

RATING FEDERAL AGENCY RESPONSE TO SMALL BUSINESS

classroom workshops taught by IRS partner organizations. Small businesses
can link to the IRS online classroom at www.irs.gov/smallbiz and choose
from text-based or interactive learning materials, streaming video with in-
structors, or ordering information for course CDs and publications.

DOL has created a new Office of Compliance Assistance Policy charged
with raising awareness of the laws and regulations that DOL enforces and
helping people comply with them. The office began operations in Decem-
ber 2002 and has already made presentations at 35 conferences and dis-
tributed more than 50,000 copies of compliance assistance materials. Key
resources have been translated into Spanish and other languages, including
Vietnamese and Korean. Further, DOLs Mine Safety and Health Administra-
tion has established a Small Mines Safety and Health Office designed to
make small mines aware of 