§121.301

purposes of Government procurement, an in-
formation technology procurement classified
under this industry category must consist of
at least 15% and not more than 50% of value
added services as measured by the total price
less the cost of information technology hard-
ware, computer software, and profit. If the
contract consists of less than 15% of value
added services, then it must be classified
under a NAICS manufacturing industry. If
the contract consists of more than 50% of
value added services, then it must be classi-
fied under the NAICS industry that best de-
scribes the predominate service of the pro-
curement. To qualify as an Information
Technology Value Added Reseller for pur-
poses of SBA assistance, other than for Gov-
ernment procurement, a concern must be
primarily engaged in providing information
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technology equipment and computer soft-
ware and provide value added services which
account for at least 15% of its receipts but
not more than 50% of its receipts.

EFFECTIVE DATE NOTE 2: At 68 FR 74847,
Dec. 29, 2003, §121.201 was amended in the
table ‘“‘Small Business Size Standards by
NAICS Industry,” under the heading NAICS
““‘Subsector 541—Professional, Scientific and
Technical Services,” revise entry 541380, ef-
fective Jan. 28, 2004. For the convenience of
the user the revised text follows:

§121.201 What size standards has SBA iden-

tified by North American Industry Classi-
fication System codes?

* * * * *

SMALL BUSINESS SIZE STANDARDS BY NAICS INDUSTRY

Size standards ~Size standards

NAICS codes NAICS U.S. industry title in millions of in number of
dollars employees
* * * * * *
Subsector 541—Professional, Scientific and Technical Services
* * * * * *
541380 ..o TeStiNg LAbOratOries .......cviveieiirieiirieiinieieieesieseei e $10.0
* * * * * *

SIZE ELIGIBILITY REQUIREMENTS FOR
SBA FINANCIAL ASSISTANCE

§121.301 What size standards are ap-
plicable to financial assistance pro-
grams?

(a) For Business Loans and Disaster
Loans (other than physical disaster
loans), an applicant must not exceed
the size standard for the industry in
which:

(1) The applicant combined with its
affiliates is primarily engaged; and

(2) The applicant alone is primarily
engaged.

(b) For Development Company pro-
grams, an applicant must meet one of
the following standards:

(1) The same standards applicable
under paragraph (a) of this section; or

(2) Including its affiliates, tangible
net worth not in excess of $7 million,
and average net income after Federal
income taxes (excluding any carry-over
losses) for the preceding two completed
fiscal years not in excess of $2.5 mil-

lion. If the applicant is not required by
law to pay Federal income taxes at the
enterprise level, but is required to pass
income through to its shareholders,
partners, beneficiaries, or other equi-
table owners, the applicant’s ‘“‘net in-
come after Federal income taxes’ will
be its net income reduced by an
amount computed as follows:

(i) If the applicant is not required by
law to pay State (and local, if any) in-
come taxes at the enterprise level,
multiply its net income by the mar-
ginal State income tax rate (or by the
combined State and local income tax
rates, as applicable) that would have
applied if it were a taxable corpora-
tion.

(ii) Multiply the applicant’s net in-
come, less any deduction for State and
local income taxes calculated under
paragraph (b)(2)(i) of this section, by
the marginal Federal income tax rate
that would have applied if the appli-
cant were a taxable corporation.
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(iii) Sum the results obtained in
paragraphs (b)(2)(i) and (b)(2)(ii) of this
section.

(c) For the Small Business Invest-
ment Company (SBIC) program, an ap-
plicant must meet one of the following
standards:

(1) The same standards applicable
under paragraph (a) of this section; or

(2) Including its affiliates, tangible
net worth not in excess of $18 million,
and average net income after Federal
income taxes (excluding any carry-over
losses) for the preceding two completed
fiscal years not in excess of $6 million.
If the applicant is not required by law
to pay Federal income taxes at the en-
terprise level, but is required to pass
income through to its shareholders,
partners, beneficiaries, or other equi-
table owners, the applicant’s ‘“‘net in-
come after Federal income taxes” will
be its net income reduced by an
amount computed as follows:

(i) If the applicant is not required by
law to pay State (and local, if any) in-
come taxes at the enterprise level,
multiply its net income by the mar-
ginal State income tax rate (or by the
combined State and local income tax
rates, as applicable) that would have
applied if it were a taxable corpora-
tion.

(ii) Multiply the applicant’s net in-
come, less any deduction for State and
local income taxes calculated under
paragraph (c)(2)(i) of this section, by
the marginal Federal income tax rate
that would have applied if the appli-
cant were a taxable corporation.

(iii) Add the results obtained in para-
graphs (c)(2)(i) and (c)(2)(ii) of this sec-
tion.

(d) For Surety Bond Guarantee as-
sistance—

(1) Any construction (general or spe-
cial trade) concern or concern per-
forming a contract for services is small
if its average annual receipts do not ex-
ceed $6.0 million.

(2) Any concern not specified in para-
graph (d)(1) of this section must meet
the size standard for the primary in-
dustry in which it, combined with its
affiliates, is engaged.

(e) The applicable size standards for
the purpose of all SBA financial assist-
ance programs, excluding the Surety
Bond Guarantee assistance program,

§121.302

are increased by 25 percent whenever
the applicant agrees to use the assist-
ance within a labor surplus area. Labor
surplus areas are listed monthly in the
Department of Labor publication
called “Area Trends.”

[61 FR 3286, Jan. 31, 1996, as amended at 66
FR 30648, June 7, 2001; 67 FR 3056, Jan. 23,
2002]

§121.302 When does SBA determine
the size status of an applicant?

(a) The size of an applicant for SBA
financial assistance is determined as of
the date the application for such finan-
cial assistance is accepted for proc-
essing by SBA, except for the Disaster
Loan and Preferred Lenders programs.

(b) For the Preferred Lenders pro-
gram, size is determined as of the date
of approval of the loan by the Preferred
Lender.

(c) For disaster loan assistance
(other than physical disaster loans),
size status is determined as of the date
the disaster commenced, as set forth in
the Disaster Declaration. For pre-dis-
aster mitigation loans, size status is
determined as of the date SBA accepts
the application for processing. For eco-
nomic injury disaster loan assistance
under disaster declarations for the Sep-
tember 11, 2001 terrorist attacks or
under subpart G of part 123 of this
chapter, size status is determined as of
the date SBA accepts the application
for processing, and for applications
submitted before March 15, 2002, wheth-
er denied because of size status or
pending, such applications shall be
deemed resubmitted on March 15, 2002.
For pre-disaster mitigation loans, size
status is determined as of the date SBA
accepts a complete Pre-Disaster Miti-
gation Small Business Loan Applica-
tion for processing. Refer to §123.408 of
this chapter to find out what SBA con-
siders to be a complete Pre-Disaster
Mitigation Small Business Loan Appli-
cation.

(d) Changes in size subsequent to the
applicable date when size is determined
will not disqualify an applicant for as-
sistance.

[61 FR 3286, Jan. 31, 1996, as amended at 64
FR 48276, Sept. 3, 1999; 67 FR 11880, Mar. 15,
2002; 67 FR 62337, Oct. 7, 2002]
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