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combined State and local income tax 
rates, as applicable) that would have 
applied if it were a taxable corpora-
tion. 

(ii) Multiply the applicant’s net in-
come, less any deduction for State and 
local income taxes calculated under 
paragraph (b)(2)(i) of this section, by 
the marginal Federal income tax rate 
that would have applied if the appli-
cant were a taxable corporation. 

(iii) Sum the results obtained in 
paragraphs (b)(2)(i) and (b)(2)(ii) of this 
section. 

(c) For the Small Business Invest-
ment Company (SBIC) program, an ap-
plicant must meet one of the following 
standards: 

(1) The same standards applicable 
under paragraph (a) of this section; or 

(2) Including its affiliates, tangible 
net worth not in excess of $18 million, 
and average net income after Federal 
income taxes (excluding any carry-over 
losses) for the preceding two completed 
fiscal years not in excess of $6 million. 
If the applicant is not required by law 
to pay Federal income taxes at the en-
terprise level, but is required to pass 
income through to its shareholders, 
partners, beneficiaries, or other equi-
table owners, the applicant’s ‘‘net in-
come after Federal income taxes’’ will 
be its net income reduced by an 
amount computed as follows: 

(i) If the applicant is not required by 
law to pay State (and local, if any) in-
come taxes at the enterprise level, 
multiply its net income by the mar-
ginal State income tax rate (or by the 
combined State and local income tax 
rates, as applicable) that would have 
applied if it were a taxable corpora-
tion. 

(ii) Multiply the applicant’s net in-
come, less any deduction for State and 
local income taxes calculated under 
paragraph (c)(2)(i) of this section, by 
the marginal Federal income tax rate 
that would have applied if the appli-
cant were a taxable corporation. 

(iii) Add the results obtained in para-
graphs (c)(2)(i) and (c)(2)(ii) of this sec-
tion. 

(d) For Surety Bond Guarantee as-
sistance— 

(1) Any construction (general or spe-
cial trade) concern or concern per-
forming a contract for services is small 

if its average annual receipts do not ex-
ceed $6.0 million. 

(2) Any concern not specified in para-
graph (d)(1) of this section must meet 
the size standard for the primary in-
dustry in which it, combined with its 
affiliates, is engaged. 

(e) The applicable size standards for 
the purpose of all SBA financial assist-
ance programs, excluding the Surety 
Bond Guarantee assistance program, 
are increased by 25 percent whenever 
the applicant agrees to use the assist-
ance within a labor surplus area. Labor 
surplus areas are listed monthly in the 
Department of Labor publication 
called ‘‘Area Trends.’’

[61 FR 3286, Jan. 31, 1996, as amended at 66 
FR 30648, June 7, 2001; 67 FR 3056, Jan. 23, 
2002]

§ 121.302 When does SBA determine 
the size status of an applicant? 

(a) The size of an applicant for SBA 
financial assistance is determined as of 
the date the application for such finan-
cial assistance is accepted for proc-
essing by SBA, except for the Disaster 
Loan and Preferred Lenders programs. 

(b) For the Preferred Lenders pro-
gram, size is determined as of the date 
of approval of the loan by the Preferred 
Lender. 

(c) For disaster loan assistance 
(other than physical disaster loans), 
size status is determined as of the date 
the disaster commenced, as set forth in 
the Disaster Declaration. For pre-dis-
aster mitigation loans, size status is 
determined as of the date SBA accepts 
the application for processing. For eco-
nomic injury disaster loan assistance 
under disaster declarations for the Sep-
tember 11, 2001 terrorist attacks or 
under subpart G of part 123 of this 
chapter, size status is determined as of 
the date SBA accepts the application 
for processing, and for applications 
submitted before March 15, 2002, wheth-
er denied because of size status or 
pending, such applications shall be 
deemed resubmitted on March 15, 2002. 
For pre-disaster mitigation loans, size 
status is determined as of the date SBA 
accepts a complete Pre-Disaster Miti-
gation Small Business Loan Applica-
tion for processing. Refer to § 123.408 of 
this chapter to find out what SBA con-
siders to be a complete Pre-Disaster 
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Mitigation Small Business Loan Appli-
cation. 

(d) Changes in size subsequent to the 
applicable date when size is determined 
will not disqualify an applicant for as-
sistance. 

[61 FR 3286, Jan. 31, 1996, as amended at 64 
FR 48276, Sept. 3, 1999; 67 FR 11880, Mar. 15, 
2002; 67 FR 62337, Oct. 7, 2002]

§ 121.303 What size procedures are 
used by SBA before it makes a for-
mal size determination? 

(a) A concern that submits an appli-
cation for financial assistance is 
deemed to have certified that it is 
small under the applicable size stand-
ard. SBA may question the concern’s 
status based on information supplied in 
the application or from any other 
source. 

(b) A small business investment com-
pany, a development company, a surety 
bond company, or a preferred lender 
may accept as true the size informa-
tion provided by an applicant, unless 
credible evidence to the contrary is ap-
parent. 

(c) Size is initially considered by the 
individual with final financial assist-
ance authority. This is not a formal 
size determination. A formal deter-
mination may be requested prior to a 
denial of eligibility based on size. 

(d) An applicant may request a for-
mal size determination when assist-
ance has been denied for size ineligi-
bility. Except for disaster loan eligi-
bility, a request for a formal size deter-
mination must be made to the Govern-
ment Contracting Area Director serv-
ing the area in which the headquarters 
of the applicant is located, regardless 
of the location of the parent company 
or affiliates. For disaster loan assist-
ance, the request for a size determina-
tion must be made to the Area Director 
for the Disaster Area Office which de-
nied the assistance. 

(e) There are no time limitations for 
making a formal size determination for 
purposes of financial assistance. The 
official making the formal size deter-
mination must provide a copy of the 
determination to the applicant, to the 
requesting SBA official, and to other 
interested SBA program officials.

§ 121.304 What are the size require-
ments for refinancing an existing 
SBA loan? 

(a) A concern that applies to refi-
nance an existing SBA loan or guar-
antee will be considered small for the 
refinancing even though its size has in-
creased since the date of the original 
financing to exceed its applicable size 
standard, provided that: 

(1) The increase in size is due to nat-
ural growth (as distinguished from 
merger, acquisition or similar manage-
ment action); and 

(2) SBA determines that refinancing 
is necessary to protect the Govern-
ment’s financial interest. 

(b) If a concern’s size has increased 
other than by natural growth, the con-
cern and its affiliates must be small at 
the time the application for refi-
nancing is accepted for processing by 
SBA.

§ 121.305 What size eligibility require-
ments exist for obtaining business 
loans relating to particular pro-
curements? 

A concern qualified as small for a 
particular procurement, including an 
8(a) subcontract, is small for financial 
assistance directly and primarily relat-
ing to the performance of the par-
ticular procurement.

SIZE ELIGIBILITY REQUIREMENTS FOR 
GOVERNMENT PROCUREMENT

§ 121.401 What procurement programs 
are subject to size determinations? 

The requirements set forth in 
§§ 121.401 through 121.413 cover all pro-
curement programs for which status as 
a small business is required, including 
the small business set-aside program, 
SBA’s Certificate of Competency pro-
gram, SBA’s 8(a) Business Development 
program, the Small Business Subcon-
tracting program authorized under sec-
tion 8(d) of the Small Business Act, the 
Federal Small Disadvantaged Business 
(SDB) programs, the HUBZone pro-
gram, and the Very Small Business 
(VSB) program. 

[63 FR 46642, Sept. 2, 1998]
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