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Introduction
The Equal Access to Justice Act (EAJA)1 was enacted in 1980 as a means of
equalizing the playing field between the federal government and small business litigants,
as well as certain other parties.2 EAJA was predicated on the assumption that the gross
disparity in available financial resources placed small businesses in a uniquely vulnerable
position, subjecting them to potential abuse by regulatory agencies.3 Furthermore, the
costs of litigation often serve as an initial deterrent, preventing small businesses from
even pursuing legal relief.4 It is of no value to a small business to succeed on the merits
in court only to find itself in a financial “rut” due to excessive litigation costs. By
allowing financially limited parties to recover attorney’s fees from the government, it was
hoped that regulatory action would proceed with an eye toward the merits rather than the
financial vulnerability of a given business or individual.5 In the event that the government
was not deterred, EAJA sought to eliminate any financial handicap.6
Twenty-one years after the enactment of EAJA, several issues must be addressed.
Various ambiguities within the text of EAJA have raised interpretive issues that have
been a constant source of litigation within the courts. At times, the Supreme Court has
taken a stance on these issues and has just recently issued a ruling that may have a serious
impact on the availability of EAJA. Does the efficacy of EAJA remain intact or has
judicial treatment of EAJA created the need for congressional action?
Moreover, EAJA incorporates some substantive limitations on the ability to
recover fees. Have those limitations hindered the effectiveness of the Act? While EAJA
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has been amended in the past, the substance of EAJA has remained largely intact. Is
additional revision necessary and if yes, to what extent?
Finally, the current lack of any comprehensive reporting and record keeping
regarding the actual use of EAJA in courts and administrative proceedings7 makes it
difficult, if not impossible, to accurately assess the impact and effectiveness of EAJA.
This Note addresses the above issues and provides a critical analysis of EAJA’s
success. The first section of this Note discusses some of the Act’s background and
legislative history, focusing on the concerns that EAJA’s sponsors sought to address. The
second section provides a brief description of the basic provisions of EAJA.
The rest of the Note analyzes some of EAJA’s limitations and explores various
possible revisions that might bolster EAJA’s effectiveness. The third section discusses
the scope of the “prevailing party” provision,8 focusing particularly on the Supreme
Court’s recent rejection of the “catalyst theory.” The Court’s decision limits the scope of
an already failing EAJA, creating the need for congressional intervention. The fourth
section argues that an automatic fee-shifting standard for EAJA would prove more
efficient and effective than the current “substantial justification” standard.9 The fifth
section argues that EAJA’s hourly rate cap10 places an artificial limitation on the recovery
of fees under EAJA, thus limiting its ability to compensate parties who lack the financial
resources necessary for litigation.
The sixth section evaluates the actual impact of EAJA in terms of its actual use in
courts and administrative proceedings, concluding that EAJA has failed to live up to
expectations.
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I. Background and Legislative History
Under the American Rule on attorney’s fees parties to litigation must bear their
own legal fees.11 Although limited common law and statutory exceptions existed prior to
EAJA,12 these did not apply to the federal government without “express statutory
authorization.”13
The sponsors of EAJA were concerned with the difficulties that small businesses
face in contesting unwarranted government interference.14 Indeed, the committee report
referred to “evidence that small businesses are the target of agency action precisely
because they do not have the resources to fully litigate . . ..”15 However, while the
protection of small business may have provided the initial impetus and was, in fact, the
primary concern that EAJA sought to address,16 the preamble to EAJA expresses a
somewhat broader intent to protect “individuals, partnerships, corporations and other
organizations.”17
Congress found “that certain named entities may be deterred from seeking review
of or defending against unreasonable government action because of the expense
involved.”18 By providing recourse for recovery of fees and costs, Congress sought “to
diminish this deterrent effect.”19 By achieving that end Congress hoped to “promote three
more general goals”:20 (1) to enable victims of abusive governmental conduct to seek
vindication of their rights despite financial limitations21 (2) to reduce the incidence of
governmental abuse,22 and (3) “to refine the administration of federal law – to foster
greater precision, efficiency and fairness in the interpretation of statutes and in the
formulation and enforcement of governmental regulations.”23
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At the same time, Congress feared that a mandatory fee-shifting statute might
“chill public officials charged with enforcing the law from vigorously discharging their
responsibilities.”24 The “substantial justification standard balances “the constitutional
obligation of the Executive branch to see that the laws are faithfully executed against the
public interest in encouraging parties to vindicate their rights."25 By denying fee awards
when the government’s position is “substantially justified,” Congress intended to
safeguard against potential for over-deterrence, recognizing that some enforcement
efforts may be reasonable though they ultimately fail.26 Furthermore, precluding
government liability where “special circumstances make an award unjust”27 reflected a
desire to provide a “safety valve . . . to insure that the government is not deterred from
advancing in good faith the novel but credible extensions and interpretations of the law
that often underlie vigorous enforcement efforts”28 and to give “the court discretion to
deny awards where equitable considerations dictate an award should not be made.”29
II. The Act
EAJA was originally enacted in 198030 and became effective on October 1,
1981.31 The Act included a “sunset provision,” repealing EAJA on October 1, 1984, three
years after it first took effect.32 Congress reenacted EAJA as a permanent statute in
1985.33 EAJA was subsequently amended in 1996 under the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA).34
The Act consists of several fee-shifting provisions, which allow certain parties to
recover attorney’s fees from the government in civil actions and administrative
adjudication.
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A. Pre-1996 EAJA
i. Waiver of Federal Immunity
28 U.S.C. § 2412(b)
§ 2412(b) completely eliminates the federal government’s immunity with respect
to attorney’s fees, subjecting the government to liability “to the same extent that any
other party would be liable under the common law or under the terms of any statute
which specifically provides for such an award.”35 § 2412(b) “does not create any new
substantive rights to attorney’s fees awards.”36

ii. The “Prevailing Party” Provisions
28 U.S.C. § 2412(d)(1)(A) & 5 U.S.C. § 504(a)(1)
§ 2412(d)(1)(A) expands the scope of government liability, requiring a court to
award attorney’s fees to “a prevailing party other than the United States . . . in any civil
action (other than cases sounding in tort), including proceedings for judicial review of
agency action, brought by or against the United States . . . unless the court finds that the
position of the United States was substantially justified or that special circumstances
make an award unjust.”37
§ 504(a)(1) provides identical relief in the context of administrative proceedings,
pertaining to “an agency that conducts an adversary adjudication.”38 As in the judicial
context, recovery of fees is available to a “prevailing party other than the United States . .
. unless the adjudicative officer of the agency finds that the position of the agency was
substantially justified or that special circumstances make an award unjust.”39
iii. Hourly Rate Cap
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28 U.S.C. § 2412(d)(2)(A) & 5 U.S.C. § 504(b)(1)(A)
§ 2412(d)(2)(A) and § 504(b)(1)(A) provide that awards for attorney’s fees cannot
exceed $125 per hour “unless the court determines that an increase in the cost of living or
a special factor, such as the limited availability of qualified attorneys for the proceedings
involved, justifies a higher fee.”40
iv. Eligibility Requirements
28 U.S.C. § 2412(d)(2)(B) & 5 U.S.C. § 504(b)(1)(B)
§ 2412(d)(2)(B) and § 504(b)(1)(B) define eligible parties as individuals whose
net worth “did not exceed $2,000,000 at the time the civil action was filed” and
businesses with no more than 500 employees and a net-worth that “did not exceed
$7,000,000 at the time the civil action was filed.”41
B. SBREFA – 1996 EAJA Amendments
SBREFA, signed into law on March 29, 1996 as part of the Contract with
America Advancement Act of 1996,42 was designed to “foster a more cooperative, less
threatening regulatory environment among agencies, small businesses and other small
entities.”43 The legislation provides a framework to make federal regulators more
accountable for their enforcement actions by providing small entities with an opportunity
for redress of arbitrary enforcement actions.” The Act consists of various subtitles
designed to achieve that goal. Subtitle C amended EAJA in three ways.
i. Hourly Rate Cap
SBREFA raised EAJA’s hourly rate cap from $75 per hour to $125 per hour, in
order to bring EAJA awards “more closely in line with current hourly rates charged by
attorneys.”44 Congress hoped that raising the cap would enlarge the pool of attorneys
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from which prospective parties could choose by making eligible suits “more attractive to
attorneys.” 45
ii. The “Excessive Demand” Provisions
28 U.S.C. § 2412(d)(1)(D) & 5 U.S.C. § 504(a)(4)
While leaving the original “prevailing party” provisions intact, the 1996
amendments incorporated new provisions, in both the judicial and administrative context,
allowing eligible parties to claim “fees and other expenses related to defending against
the excessive demand”46 if the demand by the United States or the agency “is
substantially in excess of the judgment finally obtained by the United States”47 or the
agency “and is unreasonable when compared with such judgment, under the facts and
circumstances of the case.”48 The claim is forfeit, however, if “the party has committed a
willful violation of law or otherwise acted in bad faith, or special circumstances make an
award unjust.”49
Furthermore, whereas the “prevailing party” provisions apply to any adversary
adjudication conducted by an agency50 and “any civil action (other than cases sounding in
tort),”51 the “excessive demand” provisions only apply to a “civil action brought by the
United States”52 and an “adversary adjudication arising from an agency action to enforce
a party’s compliance with a statutory or regulatory requirement.”53
iii. Eligibility Requirements
For purposes of the old “prevailing party” provisions, the net worth and size
eligibility requirements remained unchanged. However, the amendments added an
alternative definition for eligible parties, applicable only to the new “excessive demand”
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provisions. Instead of linking eligibility to specific net worth and size amounts, the
alternative definition includes “‘a small entity’ as defined in section 601.”54
§ 601 provides that “‘small entity’ shall have the same meaning as the terms
‘small business’, ‘small organization’ and ‘small governmental jurisdiction.’”55 The term
‘small business,’ in turn, is equated with ‘small business concern’ under section 3 of the
Small Business Act,56 defined as “one which is independently owned and operated and
which is not dominant in its field of operation.”57
In addition, the Administrator of the Small Business Administration is authorized to
“specify detailed definitions or standards by which a business concern may be determined
to be a small business concern.”58 The SBA has exercised this authority to establish size
standards for several hundred different industries, using SIC Codes.59
III. Prevailing Party
In order to recover fees under the original EAJA provisions, the litigant must
qualify as a “prevailing party.”60 The meaning of “prevailing party,” for purposes of
EAJA, is the same as under other fee-shifting statutes.61 To prevail, a party must have
attained “some relief on the merits of his claim.”62 It is necessary to have some final
determination of the “substantial rights of the parties,”63 enabling the litigant to “point to
a resolution of the dispute which changes the legal relationship between” the parties.64
The Supreme Court has ruled that it is not necessary to prevail on the “central issue” in
the litigation,65 rather it is sufficient to prevail on “any significant issue in litigation
which achieve[d] some of the benefit the parties sought in bringing the suit.”66
Furthermore, the Court has held that the mere attainment of nominal damages is
sufficient to confer “prevailing party” status.67 The Court has also held that settlement
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agreements enforced through a consent decree may provide a basis for a fee award.68
Most recently, the Court limited the definition of “prevailing party” in the fee-shifting
context by rejecting the “catalyst theory,” under which a party qualifies as “prevailing,”
even without a final legal determination, if the government voluntarily changes its
position as a direct result of the party’s litigation efforts.69
The Catalyst Theory
One of EAJA’s primary goals is to encourage private litigants to challenge
unreasonable government action and deter regulatory abuse.70 In light of that goal, it
would seem that a party should be entitled to a fee award under EAJA when litigation
serves as a “catalyst” for voluntary government action that achieves the favorable result
sought by the private litigant. Indeed, prior to 1994, every Federal Court of Appeals that
addressed the issue supported the “catalyst theory.”71 To qualify as a “prevailing party”
under the “catalyst theory,” the courts had looked for three basic conditions to be met.
First, the party had to show that it received at least some of the benefit sought by the
lawsuit. Second, the party had to demonstrate that the suit stated a genuine claim. Third,
the party had to show that the suit was a “substantial” or “significant” cause of the
opposing party’s action providing relief.72 While the Fourth Circuit rejected the “catalyst
theory” in 1994, nine Courts of Appeals have since reaffirmed its relevance to the
determination of a “prevailing party.”73
Yet, in Buckhannon, the Supreme Court rejected the predominant view, holding
that the “catalyst theory” “is not a permissible basis for the award of attorney’s fees.”74
While the Buckhannon case did not involve EAJA,75 Supreme Court determinations
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regarding the “prevailing party” standard “are generally applicable in all cases in which
Congress has authorized an award of fees to a ‘prevailing party.’”76
In reaching its decision, the Court mentioned several policy arguments. First, the
“catalyst theory” may actually deter the government from altering its conduct if such
action could lead to attorney’s fee liability.77 Second, rejection of the “catalyst theory”
will have minimal impact since most cases will not be rendered moot by a decision to
alter conduct. A case will not be dismissed for mootness when the private litigant seeks
damages for past conduct, “and even when the private party seeks only equitable relief,”
“a voluntary cessation of a challenged practice does not render the case moot ‘unless it is
absolutely clear that the allegedly wrongful behavior could not reasonably be expected to
recur.’”78 Finally, the “catalyst theory” requires an analysis of the party’s subjective
motivations, and could result in “a second major litigation.”79
The Court did not provide any support for these arguments and they are hardly
persuasive, particularly when viewed in the context of EAJA. Rather than deterring the
government from altering its conduct, as the Supreme Court suggested, the threat of
liability for attorney’s fees is likely to encourage a change in conduct, as it would avoid
the potentially significantly larger award of attorney’s fees that protracted litigation could
produce.80 In fact, EAJA rests on the premise that the prospect of attorney’s fee liability
will deter the government from abusive or irresponsible conduct.81 The “catalyst theory”
serves as an effective way to deter the abusive conduct before it even begins.
Furthermore, opportunities to moot the litigation are not likely to be scarce under
EAJA. The Act is not limited to cases where the private litigant seeks to alter a broad
regulatory policy or recover for damages. EAJA allows a party to recover fees in a broad
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range of cases. When a litigant challenges the enforcement of regulatory penalties or
other fees, it is easy for the government to moot the suit by waiving the penalty or fee
assessment. Without the “catalyst theory,” the government can essentially sidestep EAJA
by abandoning its position whenever faced with the probability of losing its case.82
Finally, application of the “catalyst theory” need not result in “a second major
litigation.”83 The “catalyst theory” has been “[de]veloped over decades . . . in legions of
federal-court decisions.”84 While the basic test applied by the courts necessarily involves
some fact-finding, it is “the sort that the district courts, in their factfinding expertise, deal
with on a regular basis.”85 In fact, the determinations required under the “catalyst theory”
are less extensive than those required for a “substantial justification” inquiry,86 which is
an element of most EAJA cases.
In his concurring opinion, Justice Scalia provided another argument in opposition
to the catalyst rule. He argued that the “catalyst theory” accommodates the “extortionist”
that takes advantage of “greater strength in financial resources, or superiority in media
manipulation, rather than superiority in legal merit.”87 However, this argument is
particularly irrelevant to EAJA since the Act only applies to parties with limited financial
resources.88 EAJA claimants clearly will not possess “greater strength in financial
resources,”89 and are unlikely to wield significant influence over the media, either.
The Buckhannon decision unnecessarily limits the scope of an already faltering
EAJA, creating a compelling need for congressional intervention. There are two ways
that Congress might reinstate the “catalyst theory.” First, Congress might define
“prevailing party” in a manner that rejects the Buckhannon decision and clearly
incorporates the “catalyst theory.” This approach would not be limited to EAJA, though,
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since it would define the term “prevailing party” as applied to all federal fee-shifting
statutes.90
A second, narrower, approach might be to explicitly incorporate the ”catalyst
theory” as a distinct provision of EAJA, without revising the definition of “prevailing
party.” This targeted remedy would address the arguably stronger need for the “catalyst
theory” in the context of EAJA while leaving other fee-shifting statutes intact. It would
also provide greater flexibility, allowing Congress to treat every fee-shifting statute
separately and make a focused determination regarding the need for the “catalyst theory”
in each unique context. In order to ensure that the “catalyst theory” does not discourage
desirable government action, Congress can emphasize the need to establish a link
between the filing of the lawsuit and the subsequent change in conduct before applying
the rule.91
IV. Substantial Justification
“The heart of the Equal Access to Justice Act and the focus of most of the
litigation concerning the statute is the provision for a mandatory award of attorney’s fees
unless the ‘position of the United States was substantially justified.’”92 Congress chose
the “substantial justification” standard in order to prevent EAJA from having “a chilling
effect on reasonable Government enforcement efforts,”93 and out of concern for the
potentially large cost that a mandatory fee-shifting provision would impose on the
Government.94 While there was some initial disagreement amongst the courts as to the
definition of the “substantial justification” standard,95 the Supreme Court resolved the
dispute in Pierce v. Underwood.96 Expressly rejecting the 1985 House Report, which
endorsed a “more than mere reasonableness” standard,97 the Court held that “substantial
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justification” requires that the government’s position, in both its underlying conduct and
its litigation posture, have a “reasonable basis both in law and fact.”98
“[A]n indispensable attribute of any fee incentive is that a party must be able to
judge at the outset of the litigation the likelihood of a fee award upon prevailing.”99
However, a standard of reasonableness, “by its very nature . . . demands application on a
case-by-case basis,”100 making it virtually impossible to evaluate the likelihood of a fee
award at the outset of litigation.
This inherent ambiguity has led to inconsistent application of the standard in the
courts. For example, in Hoang Ha v. Schweiker,101 the court found that the federal
defendant’s position was not substantially justified because it was “inconsistent with the
practice of his own agency and with clearly established precedent.”102 However, in
Wyandotte Savings Bank v. National Labor Relations Board,103 the Sixth Circuit
concluded that the Board was substantially justified in making “a reasonable attempt to
reopen a closed question.”104 Likewise, in S & H Riggers & Erectors, Inc. v.
O.S.H.R.C.,105 the Fifth Circuit held that the government was substantially justified in
attempting to challenge prior precedent.106
Automatic Fee-Shifting – A Better Standard
EAJA was designed to provide eligible parties with an incentive to challenge
unreasonable government behavior. Its success necessarily depends upon the ability to
predict the likelihood of an award upon prevailing. However, the inherent ambiguity of
the “substantial justification” standard belies that need for predictability, rendering it
unsuitable to the effectuation of EAJA’s purpose.107 Eliminating the “substantial
justification” defense, thus automatically entitling a “prevailing party” to fee awards,
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would significantly enhance EAJA’s predictability and boost incentives.108 As a result,
the Act’s primary aim of deterring unreasonable government conduct would be more
effectively advanced.
Furthermore, the fear that an automatic fee-shifting standard does not “account for
the reasonable and legitimate exercise of governmental functions and thus might have a
chilling effect on proper government enforcement efforts”109 is unfounded. Policymakers
are unlikely to consider the prospect of fees when seeking to implement broad policies
that advance financial and social goals.110 The likelihood of over-deterrence may be
slightly stronger for federal officials who implement policy directives on a fact specific
basis.111 However, agency actions are usually protected by deferential standards of
review such as “substantial evidence in the record” or “arbitrary and capricious,” which
provide agency officials with an effective “safe harbor” when “implementing policy at
the outskirts of their authority.”112 To the extent that an automatic standard provides less
protection for government conduct, “the damage to executive branch interests created by
allowing some legitimate efforts to be assessed for fees would be far less than the
detrimental effects of allowing any exception to a fee incentive.”113
The “substantial justification” standard is at odds with the fundamental
purpose of EAJA. In seeking a middle ground that would prevent the potential “chilling
effect” of an automatic fee-shifting standard, Congress has compromised the ultimate
success of the Act. The vagueness of the “substantial justification” standard has led to
“confused and inconsistent”114 decisions and has allowed the denial of fee-awards to
become the exception rather than the rule.115 An automatic fee-shifting standard would be
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more suited to the achievement of EAJA’s goals, while still providing adequate
protection for “reasonable Government enforcement efforts.”116
V. Hourly Rate Cap
EAJA places a cap of $125 per hour on the award of attorney’s fees.117 EAJA’s
rate cap is the exception rather than the norm amongst fee-shifting statutes, and awards
under alternative fee-shifting statutes can be significantly higher. It is unclear why
Congress placed a rate cap on EAJA claims. However, in Pierce, the Supreme Court
pointed to the cap as confirmation that “Congress thought that $75 an hour was generally
quite enough public reimbursement for lawyers’ fees, whatever the local or national
market might be.”118 While the statute does provide for some upward adjustment of the
fee based on cost of living increases and “special factors,” the Court, in Pierce, held that
the “special factor” provision must be interpreted narrowly so as to “preserve the
intended effectiveness of the $75 cap.”119
The EAJA rate cap can result in fees that are well below market rate in many
markets, preventing adequate reimbursement of attorney’s fees to eligible parties, and
discouraging competent counsel from undertaking meritorious cases on a contingency or
reduced-fee basis. In contrast, The Civil Rights Attorney’s Fees Awards Act of 1976120
includes no such cap on awards, instead basing awards solely on prevailing market rates.
The impact of the rate cap is adequately demonstrated by the outcome in Sorenson v.
Mink.121 Although social security claimants prevailed against federal and state agencies
for identical violations of federal law, the court, in Sorenson, was forced to award
significantly lower rates against the federal government under EAJA than against the
state agencies under § 1988.122
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By eliminating the rate cap and tying EAJA awards to prevailing market rates,
Congress will simply be placing EAJA on par with other fee-shifting statutes. More
importantly, allowing recovery in amounts that more accurately reflect existing market
rates will ensure that eligible parties are able to obtain competent counsel, and that they
are adequately reimbursed for litigation costs. Eliminating the artificial rate cap would
not lead to over compensation since awards would still need to reflect existing market
rates.
VI. Evaluating the Success of EAJA
Through an empirical study of court rulings on EAJA applications from 1980 to
1990, Professors Susan Gluck Mezey and Susan M. Olson found that the Act has not
been used substantially by small businesses and that there is no evidence that it has been
a significant check on governmental regulation.123 The study revealed that businesses,
small or large, represent approximately 11 percent of all EAJA petitioners.124 In contrast,
“an unanticipated group of beneficiaries – Social Security disability plaintiffs – flooded
the federal courts with EAJA petitions.”125 While Social Security claimants had a 69
percent success rate,126 only 28 percent of business fee petitions were successful during
that same time period.127 Furthermore, rather than promoting deregulation, the study
revealed that EAJA has attracted “almost as many petitioners affirmatively requesting
regulatory enforcement as those challenging regulatory enforcement.”128
Moreover, the initial cost estimate, issued by the Congressional Budget Office
(CBO) prior to the original enactment of EAJA, estimated that the total awards for all
judicial proceedings would be “approximately $67.7 million in fiscal year 1982, $77.6
million in fiscal year 1983, and $90 million in fiscal year 1984.”129 For administrative
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adjudications, the awards were estimated to be “$19.4 million in fiscal year 1982,
increasing to $21.3 million and $22.4 million in fiscal years 1983 and 1984,
respectively.”130 However, the General Accounting Office (GAO) issued a report in 1998,
analyzing EAJA data from fiscal year 1982 to fiscal year 1994.131 The report found that
over the twelve-year span, only 1,593 applications were filed with federal agencies,132 of
which 604 resulted in an award of fees totaling approximately $4.5 million, an average of
approximately $7,500 per claim.133 During that same time period, only 6,773 applications
were filed in federal court, and 5,642 resulted in awards of fees totaling $29.6 million, an
average of approximately $5,200 per claim. GAO also found that “claims against the
Department of Health and Human Services (primarily filed against the Social Security
Administration)” accounted for “about 85 percent of all applications submitted, about 92
percent of applications granted, and about 56 percent of the amounts paid.”134
The results of the GAO study suggest that EAJA has failed to achieve its
objectives. The combined twelve-year total of $34.1 million in fees awarded barely
reached one-third of CBO’s estimates for even the first year of EAJA’s enactment alone.
Furthermore, the study confirms Professors Mezey and Olson’s conclusion that EAJA has
primarily become a tool for individual social security claimants, while playing a much
less significant role amongst its intended beneficiaries. It is clear that EAJA must
undergo some substantial revision if it is to achieve its initial objectives.135
Conclusion
While EAJA has achieved limited success, it has ultimately failed to encourage
small businesses to challenge unreasonable or oppressive governmental behavior. There
is no indication that EAJA has been an effective deterrent against unreasonable
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government conduct. However, much of EAJA’s difficulty can be attributed to
identifiable problems such as the various substantive limitations on the ability to recover
fees under EAJA and the current lack of any EAJA reporting and record keeping.
Additionally, the historically minimal use of EAJA as a small business tool136 suggests
that there may be a general lack of awareness regarding EAJA in the small business
community. Congress needs to address these issues if EAJA is to become an effective aid
to the small business community.
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